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Elaine A. Turley, co-chair of the Lawyers Helping Lawyers Committee, introduced Judge
John J. Toomey, Jr. who was the honored guest for the evening.

Dinner each year and it honors the memory of Father Peter Sweisgood, who died in
1989 at the age of 63.
Father Sweisgood, a member of the
Benedictine Order, was himself an alcoholic who recovered and became a
staunch advocate for those suffering from
the scourge of alcohol and substance
abuse. Father Sweisgood was a supporter
of Alcoholics Anonymous because it was
his view that, “Psychiatry has failed, med-

The Duties of a
Fiduciary

PRESIDENT’S MESSAGE

icine has failed, and the clergy have failed
in dealing with alcoholism. The only
experts we have are the people who have
actually recovered from it.”
After finishing his own rehabilitation
from alcoholism in 1969, Father
Sweisgood found himself at the Long
Island Council of Alcoholism as an associate director. He was later named executive director. He committed himself to

(Continued on page 21)

BAR EVENTS
SCBA’s Annual Meeting

_________________
By Dennis R. Chase

On June 13, 2014 some new faces will join both the
Executive Committee and Board of Directors of the
Suffolk County Bar Association. For these individuals Dennis R. Chase
dedicating their time and effort to the responsibility of bar
leadership, I’m certain each board member completely understands he/she
shall, during the course of his/her tenure, maintain a fiduciary relationship
with the Association. Being a fiduciary sounds, well, fancy but what does
being a fiduciary actually entail as far as prospective behavior? A fiduciary is
someone who has undertaken to act for and on behalf of another in a particular matter in circumstances, which give rise to a relationship of trust and
confidence. (Lord Millett, Bristol and West Building Society v Mothew).
For members of the Board of Directors, they have undertaken the duty to
act for and on behalf of all the members of the Association throughout their
tenure on the board in circumstances, which give rise to a relationship of trust
and confidence. The relationship is both a legal and ethical relationship of
mutual trust. In this fiduciary relationship, the Association members, in a
position of vulnerability, justifiably vest confidence, good faith, reliance, and
trust in the Board of Directors whose aid, advice and/or protection is sought
in all matters related to the business of the Association. In this relationship,
good conscience requires the fiduciaries (the board members) to act at all
times for the sole benefit and interest of the ones who trust (our members).
A fiduciary duty is the highest standard of care at either equity or law. A
fiduciary is expected to be extremely loyal to the person(s) to whom he/she
owe(s) the duty (the “principal“): such that there must be no conflict of duty
between fiduciary and principle, and the fiduciary must not profit from

Monday, May 5, at 6 p.m.
Bar Center
There will be the Election of Officers, Directors,
Members of the Nominating Committee and a
presentation of Awards of Recognition to
Committee Chairs and outgoing Directors of the
SCBA and the Academy of Law.

Dog Day Afternoon
Saturday, May 17, from 10 a.m. to 4 p.m.
St. Joseph’s College
155 West Roe Blvd., Patchogue
A wonderful day full of events. See Agility
demonstrations throughout the day, petting zoo,
and many vendors. Bring your dog for a fun run
through the agility course. $10 per car. Further
information at www.scba.org/post/doggieday14.pdf

Installation of Officers and Directors
Friday, June 13, at 6 p.m.
East Wind Caterers, Route 25A, Wading River
Call the bar center for more information.

Save the Date for the Annual Outing
Monday, August 11
Port Jefferson Country Club, Port Jefferson
Fishing and golf. Call the bar for information.

(Continued on page 21)
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Tax Titles and the Automatic Stay

LAND TITLE LAW

_____________________
By Lance R. Pomerantz

Few topics in the practice of land title
law offer as many potential pitfalls as titles
derived from tax sales. One of those few
topics is bankruptcy. When the two intersect, things get interesting.
The Automatic Stay
Pursuant to §362(a)(4) of the Bankruptcy
Code, the filing of a bankruptcy petition
operates as a stay of any act to create, perfect, or enforce any lien against property of
the bankruptcy estate. It arises ex parte, and
binds all such creditors whether or not they
are aware of the filing (hence the term
“automatic stay”). Among those creditors
are local authorities trying to collect delinquent pre-petition real estate taxes. New
York State Real Property Tax Law
§1140(1) recognizes that the filing of the
petition “shall stay a proceeding to enforce
a delinquent tax lien, to the extent required
by the bankruptcy code.” Creditors subject
to the automatic stay are permitted to seek
relief from the bankruptcy court.
Although the concept seems straightforward, creditors can unintentionally violate
the stay due to ignorance of the filing,
bureaucratic error within the creditor’s
organization or a misunderstanding of the
scope and duration of the stay.1 These violations pose risks for other creditors as
well as the bankruptcy estate. Most violations arising for these reasons are caught
early on and potentially harmful effects are
ameliorated. Because real estate taxes
enjoy “super-priority” status under state
law, tax collection procedures taken in violation of the automatic stay can pose special challenges to the other creditors who
hold mortgages on property of the estate.

2009. The property was conveyed by tax deed to the City of
A tale of two court systems
Troy in October 2009 and then
Two recent New York cases
quitclaimed to a third party in
arise out of similar facts. Both
June 2012.
involved secured lenders whose
In December 2012, the bank
priority was dislodged by tax
collection procedures taken in
went into County Court and
violation of the stay. In each
moved to be relieved of the judgcase, the violation was discovment entered in the in rem foreclosure. The bank asserted that
ered after the debtor had been
discharged. One creditor was Lance R. Pomerantz when the city commenced the
allowed to seek a remedy for the
tax foreclosure proceeding on
violation, while the other was denied that April 15, 2009, the automatic stay was still
opportunity. The big difference? One in effect with respect to that proceeding and
sought relief in the bankruptcy court, rely- County Court lacked subject matter jurising on bankruptcy procedures, while the diction to issue the subsequent judgment.
other sought relief in the New York County Court denied the motion.
The Appellate Division affirmed. It
Supreme Court under state law.
applied the statutory presumption of regularity found in Real Property Tax Law
Give us the bad news first
In the Matter of the Foreclosure of Tax §1137. “Where an entity with a purported
Liens by City of Troy, 2014 NY Slip Op interest in real property that was subject to
01657 (3rd Dept., March 13, 2014) con- a tax sale neglects to challenge the sale in
cerned a debtor who filed for Chapter 7 in any fashion for two years, a conclusive
Arizona in 2008. In March 2009, the bank presumption arises regarding the procedurobtained relief from the automatic stay al regularity of all proceedings regarding
and continued to prosecute its foreclosure the sale [citations omitted].” It relied upon
action. Very soon thereafter, on April 15, George F. Weaver Sons Co. v Burgess, 7
2009, the City of Troy commenced an in NY2d 172 (1959) and In re Askew, 312 BR
rem proceeding for failure to pay property 274 (Bankr. D.N.J. 2004) in holding that
taxes in 2005 and 2006. The city neither the delay in seeking relief trumped the viosought nor obtained relief from the auto- lation of the automatic stay. Under these
matic stay. Five days later, the debtor was circumstances, the violation was not a
discharged from bankruptcy.2 In June jurisdictional defect “of the nature mandat2009, the bank obtained a judgment of ing relief under CPLR 5015 a)(4).”
foreclosure and sale, but for reasons that
remain unclear, never completed the fore- It’s warmer down south
closure sale.
Just four months before City of Troy
A copy of the petition and notice from came down, the U.S. Bankruptcy Court for
the in rem proceeding, along with other the Southern District of New York handed
statutorily required notices, were sent to down its decision on a motion to reopen
the bank on June 1, July 1 and August 1, proceedings in In re Killmer, No. 07-36011

(Bankr. S.D.N.Y. Nov. 15, 2013).
Killmer involved a debtor who was discharged in February 2008, although the case
was not closed until 2011. In November
2008, the Dutchess County Commissioner
of Finance commenced an in rem tax foreclosure proceeding against the mortgaged
property, without obtaining relief from the
automatic stay. In 2010, the tax foreclosure
judgment was entered and title was conveyed to the County, who then sold it at auction to Conway, the successful bidder.3
In 2013 the lender, Beneficial
Homeowner Service Corporation, commenced foreclosure proceedings on its
mortgage. Conway moved to dismiss and
Beneficial raised the automatic stay in
opposition to the motion. As in City of
Troy, Conway argued that the RPTL
§1137 presumption prevented Beneficial
from challenging the validity of the tax
sale. The court agreed. Unlike the bank in
City of Troy, however, Beneficial did not
go to the Appellate Division — it headed
back to Bankruptcy Court and moved to
reopen the case.
The court found the tax foreclosure
occurred in violation of the stay, rendering
the sale and transfer void ab initio.4
Conway had argued that the discharge
automatically terminated the stay pursuant
to Bankruptcy Code §362(c)(2). Because
the tax proceeding was in rem, the Court
determined that §362(c)(1) controlled
(“the stay of an act against property of the
estate…continues until such property is no
longer property of the estate”). Under
§554(c), the property remained “property
of the estate” until the case was closed in
2011. Before you could say “RookerFeldman,” the court granted the motion to
(Continued on page 22)

Homeowners Flood Insurance Affordability Act of 2014
REAL ESTATE

_____________
By Andrew Lieb

On March 21 2014, Public Law No:
113-89 was enacted after passing both
Houses of Congress and being signed into
law by the President. The law, known as
the Homeowners Flood Insurance
Affordability Act of 2014, amends the
Biggert-Waters Flood Insurance Reform
Act of 2012 (Biggert-Waters).
Biggert-Waters was a reauthorization
measure for the National Flood Insurance
Program (NFIP) through 2017. The NFIP,
established in 1968, is the only reason
that property owners are often able to purchase flood insurance in the first place.
This is because before NFIP existed,
insurers specifically excluded flood damage from their policies as a result of the
seismic actuarial risks of floods occurring
in floodplains and the resulting costs on
insurers. However, NFIP went too far in
making flood insurance available.
Specifically, NFIP did not charge policy
premiums necessary to account for actuarial risk. It also did not require existing
homeowners to rebuild their structures in
order to comply with the protective community requirements enacted in their
local laws, which laws were required by
NFIP, but instead grandfathered existing
structures into NFIP so long as the community enacted the law. So, the NFIP system was flawed because available insurance was plentiful, too plentiful, without
requiring homeowners to both pay for the

risk that their properties actually
Top 10 Changes to Biggertposed of being damaged by
Waters by Homeowners
floods or to take measures to
Flood Insurance
mitigate that risk.
Affordability Act of 2014:
Therefore, in conjunction with
reauthorization, Biggert-Waters
• Premiums under NFIP can
reformed NFIP to achieve finanincrease no more than 18 percial stability by way of changes
cent per property annually;
that moved rates to more accu• Home purchasers to be covrately reflect the actual risk of
ered under seller’s prior NFIP
flooding in flood areas. Biggertsubsidized premium rate, rather
Andrew Lieb
Waters also phased out subsidies
than the higher rate reflecting
for non-primary residences, businesses, 1true flooding risk at point of purchase;
to-4 family residences with repetitive loss
• Provides retroactive refunds for people
and those properties where claim paywho have had large flood insurance
ments exceeded the fair market value of
rate increases due to the sale or purthe property. Additionally, subsidies were
chase of a home;
eliminated for any lapse in policy and
• Requires FEMA to notify communiupon each property sale.
ties and members of Congress of
Nonetheless, from the moment of its
remapping as well as models used in
implementation Biggert-Waters has been
the mapping process;
attacked with calls for reform dotting
• Repeals the provision in Biggertthe blogosphere. Real estate brokers,
Waters that required pre-FIRM
mortgage lenders, the insurance industry
(Flood Insurance Rate Map) property
and even politicians called the law danowners to pay the full-risk rate if they
gerous and sought its delay in implevoluntarily purchase a new policy;
mentation. Senators, who supported the
• Repeals the provision in Biggertbill at first, began to call it short-sited.
Waters that would have terminated
However, NFIP had approximately $24
grandfathering. If this occurred,
billion in debt owed to the US Treasury
property owners mapped into higher
at the time Biggert-Waters became law,
risk would have to either elevate their
so it could not survive without reform.
structure or have higher rates phased
Consequently, instead of repealing
in over five years;
Biggert-Waters, the Homeowners Flood
• Requires FEMA to refund policyholdInsurance Affordability Act of 2014
ers for overpaid premiums;
seeks to repair it by way of the following.
• Establishes a Flood Insurance

Advocate within FEMA to answer
current and prospective policyholder
questions about the flood mapping
process and flood insurance rates;
• Requires FEMA to establish guidelines on alternative mitigation methods for urban structures where tradition mitigation efforts such as elevation are impractical (i.e. row houses
in Hoboken); and
• Requires FEMA, at least 6 months
prior to implementation of rate
increases as a result of this Act to
make publicly available the rate tables
and underwriting guidelines that provide the basis for the change, providing consumers with greater transparency.

Lastly, the Act provides until November
21, 2014 for the Federal Emergency
Management Agency (Administrator of
the Act), to issue final guidance and rate
tables necessary to implement this new
law. So, any rebates will likely not be
available until at least November of this
year. Yet, they are coming and hopefully
this new law can put NFIP on the right
track to financial stability while easing
the financial burden faced by property
owners in the short-term.
Note: Andrew M. Lieb is Managing
Attorney of Lieb at Law. P.C. and a frequent contributor to this publication.

