
THE SUFFOLK LAWYER —APRIL 2014 11

______________
By Andrew Lieb

The Court of Appeals recently heard a
Long Island case where an insurer sought
to escape the full claim amount under its
fire insurance policy by conditioning pay-
ment upon requirements that were func-
tionally impossible to fulfill by the
insured in Executive Plaza v. Peerless
Insurance Company.
Therein, the subject policy imposed a

limitations period of two-years from the
date of loss for the insured to file suit under
the policy, but also made a condition prece-
dent to that suit that the insured had com-
pleted repairs on the loss. While these con-
ditions precedent were not impossible to
fulfill in and of themselves, under the cir-
cumstances faced by the insured in repair-
ing its property following the fire, the
repairs were functionally impossible to be
completed within the limitations period.
The Court of Appeals succinctly sum-

marized the issue posed by the insurance
policy as follows: “if … the process of
replacing the property takes more than two
years, the insured’s claim will be time-
barred before it comes into existence.” The
court was therefore faced with determin-
ing the issue of whether a contractual
requirement of a fire insurance policy that
was functionally impossible to fulfill was
permissible for insurance policies in the
State of New York. Stated otherwise, can
insurers offer coverage that cannot be
obtained, regardless of the policy’s clear
applicability to a given loss, by way of

expressly conditioning said cov-
erage on conditions precedent
that conflict in function?
The facts before the court

were that the repairs by
Executive Plaza from a
February 23, 2007 fire took over
three-years to finish and cost
more than one million dollars to
restore the building to its previ-
ous condition. The insured had
one million dollars in coverage
under the policy and sought that limit. In
response, the insurer only paid the “actual
cash value” of $757,812.50, but not the
remaining $242,187.50 to the one million
dollar “replacement cost.” So, the insured
sought the replacement cost, but was only
paid the actual cash value by the insurer.
To justify its position, the insurer cited its
policy clause that required repairs to be
completed prior to bringing suit.
Specifically, the subject clause stated: “We
will not pay on a replacement cost basis
for any loss or damage: (i) until the lost or
damaged property is actually repaired or
replaced; and (ii) unless the repairs or
replacement are made as soon as reason-
ably possible after the loss or damage.”
The difference between replacement

cost and actual cash value is that replace-
ment cost represents the true amount that
it would cost to replace an asset, presently,
whereas actual cash value only represents
what the damaged property is worth today,
which may be thought of as replacement
cost minus depreciation.

The underlying lawsuit was
first brought on the two-year
anniversary of the fire where
Executive Plaza sought to
recover the policy limit in a
declaratory judgment action
wherein the insured claimed
that it had reasonably tried to
complete one million dollars in
repairs, but was unable to do so
within the two-year limitation
period. However, this lawsuit,

brought in the Supreme Court, Nassau
County, was removed to Federal Court
and thereafter dismissed because it was
filed prematurely (the claims were not
ripe). Accordingly, when the repairs were
finished in October of 2010, Executive
Plaza again brought a lawsuit in
Supreme Court, Nassau County, on its
claim for the policy limit, which was
again removed to the Eastern District of
New York. Nonetheless, and yet again,
the District Court dismissed the suit; this
time relying on the two-year limitation
period as the basis for dismissal and find-
ing that the limitations period was rea-
sonable.
Finding itself in a catch-22, Executive

Plaza appealed its case and the Second
Circuit certified the issue to the NewYork
State Court of Appeals, asking the fol-
lowing question: “Is an insured covered
for replacement costs if the insured prop-
erty cannot reasonably be replaced within
two years?”
The Court of Appeals held in the affir-

mative by finding that “[a] ‘limitation
period’ that expires before suit can be
brought is not really a limitation period at
all, but simply a nullification of the
claim.” Specifically, the court pointed out
that while contracting parties may gener-
ally set limitations periods that are short-
er that the applicable Statute of
Limitations and that insurers need not
provide replacement value at all, an insur-
er “may not insist on a ‘limitation period’
that renders the coverage valueless”
should they agree to provide certain cov-
erage. The court held that a functionally
impossible condition precedent (“when
the repairs are time-consuming”) is
invalid under the circumstances.
The principle underlying the court’s

holding derived from a prior dissent
wherein Judge Crane had opinioned:
“[T]he period of time within which an
action must be brought . . . should be fair
and reasonable, in view of the circum-
stances of each particular case . . . . The
circumstances, not the time, must be the
determining factor.”
With this decision in mind, attorneys

should be mindful to counsel their clients
to understand the difference between
replacement value and actual cash value in
obtaining policies and to be vigilant in
fighting to obtain coverage in the face of
an insurer’s denial.

Note: Andrew M. Lieb is Managing
Attorney of Lieb at Law. P.C. and a fre-
quent contributor to this publication.
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