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Short Sales — A Great Option

By Andrew Lieb

A short sale benefits
the homeowner

If you picked up
your telephone and
your attorney said to
you that he just got
you $200,000 in a
settlement, you
would jump up and t -
down thinking the  Andrew Lieb
world was just right. Yet, when a short sale
attorney calls the same client to say that
the mortgagee/bank has waived their

potential deficiency judgment of $200,000

and will accept the proceeds in full satis-
~faction of the note, everyone acts like the
homeowner got nothing. This is simply
not true. The homeowner got the benefit
of not owing $200,000 and this is a huge
windfall. Yes, the homeowner is not walk-
ing away with a wad of cash in his pocket,
but he is avoiding a judgment that can
haunt him for the next 20 years. Moreover,
if the homeowner is utilizing the Home
Affordability” Foreclosure Alternatives
Program, they will also receive $3,000 in
relocation assistance. So, this homeowner
* who has not paid their mortgage note, is in
default and potentially owes hundreds of

thousands of dollars is being paid to qui-,

etly leave. This does not sound so bad.

A cash for keys scenario, called a Deed-
in-Lieu may also be a good option, but
lenders are typically looking for the dis-
tressed homeowner to attempt a short sale
-before going down this route. It’s simple.
A Deed-in-Lieu requires a lender to take a
home, than to sell that recently acquired
. home; whereas a short sale is a 1 step
process of just selling the home without
ever taking a deed with all of the transac-
tion costs inherent therein. Therefore,
lenders prefer short sales. Further, the
application package is substantially simi-
lar for both types of workouts and there-
fore a good short sale attorney will have
the requisite documentation prepared for
either option that the lender prefers in
each specific tailored situation. The key to
working with distressed homeowners is
not being a short sale attorney, a Deed-in-
Lieu attorney or a Bankruptcy attorney,
but instead serving as a general foreclo-
sure defense attorney who uses all tools in
his arsenal in order to avoid a deficiency
judgment being placed upon your client,

" Being m:,%mma: hurts your credit

We are not dealing with credit worthy

-clients when . .we -are representing - dis:
tressed homeowners and credit should be
the least of their worries. Yet, it must be
specified that a proper short sale includes

a waiver of a deficiency judgment and

therefore ‘a judgment remaining on a
s .credit- report 'is” a. misnomer:

¥

iclient

Moreover, short sales, typically entitled

iige,

settled for less” on a credit report usually
result in a FICO score decline of approxi-

- mately 100 points compared to a 200

point decline for a foréclosure. To be

clear; a foreclosure generally remains ona

(Continued on page 25)
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credit report for seven years. Moreover, a
foreclosure and a Deed-in-Lieu must be
indicated on a Uniform Residential Loan
Application, Form 1003, for -seven years
whereas a short sale is not expressly ques-
tioned thereon.

Income tax is typically waived incident
to a short sale

Pursuant -to the Mortgage Forgiveness
Debt Relief Act of 2007 (the Act),-cancel-
lation of debt income is a forgiven inci-
dent to a short sale for up to two million
through 2012. Yes, to qualify ‘under the
Act, the debt must expressly relate to a
distressed homeowner’s principal resi-
dence without any prior cash out having
derived from a refinance where the uti-
lization of the cash was not related to the
principal residence, but as you can see
cancellation of debt income is forgiven

without tax. Therefore, a short sale attor-
ney should check their client’s HUD-1
Statements from a refinance to corrobo-
rate the homeowner’s explanation of the
utilization of the. funds. Yet, insolvent
clients can also avoid cancellation of debt
income regardless of property type, so this
avenue for avoiding income tax should
also be explored.

- Saving face Y

+ Yes, a homeowner can simply file a
Chapter 7 Bankruptcy and avoid a defi-
ciency judgment. Yet, many homeown-
ers cannot emotionally coup with bank-
ruptcy. Moreover, a Chapter 7
Bankruptcy is only available to home-
owners who pass the means test and
have not filed in the prior eight years.
Therefore, many distressed homeowners
will not qualify. . To not favor a treat-
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ment, does not mean a practitioner
should avoid a treatment option. The
foreclosure defense attorney’s job is to
zealously advocate for their distressed
homeowner’s legal rights. In such, all
legal strategies should be explored and a
tailored approach should be selected
that both meets the client’s legal needs
and emotional desires.

It is this attorney’s opinion that short

sales are good for some clients and a bene--

fit has nothing to do with impropriety, In
fact, incident to every short sale a client is
required to sign an Arms-Length Affidavit
evidencing that the purchaser is not related
in blood or business to the seller. Moreover,
short sales transpiring under the Home
Affordability Foreclosure Alternatives
Program require that purchasers not sell the
property within 90 calendar days of clos-
ing. To learn more about every workout

option, the practitioner is directed to the

‘ Making Home  Affordable Program_
~ Handbook at the following web address:

Eﬁm“\\Ssi.ermQBE.ooE\\wonm_\@B-
grams/docs/hamp_servicer/mhahand-
book_32.pdf :

Note: Andrew M. Lieb is the Managing .
Attorney at Lieb at Law, P.C., a Jamily- also.
the founder and lead instructor of the firm’s
New York State licensed Real Estate School,
which serves as the Pro Bono arm of Lieb at
Law offering continuing education courses
to Real Estate Agents and Brokers.
Additionally, Mr. Lieb actively instructs con-
tinuing legal education, holds a Masters of
Public Health, is an Adjunct Professor at.
Nassau Community College, a Sformer
Faculty Member of the Suffolk Academy of
Law, and a former Associate Instructor at
Indiana University.
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