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Celebrating the right of
free speech begins

____________
By Laura Lane

The Suffolk County Bar Association’s
105th Annual Installation Dinner Dance,
“We the People,” held on June 7, 2013,
will no doubt go down in history as the
most unique event of its kind and a whole
lot of fun too.
Coined as an event “celebrating the
right of free speech in the 21st century,”
the installation gala did just that with a
heartfelt performance by the Suffolk
County Police Officer’s Emerald
Society Pipe Band, a two page discussion
in the program of the First Amendment of
our Constitution by Scott Mishkin, Esq.,

the introduction of a fabulous new venue the Cold Spring Country Club - and
exceptional entertainment by Grammy
Award winner, Terrance Simien & the
Zydeco Experience.
Dennis R. Chase became the new president of the SCBA, sworn in by the Hon. A.
Gail Prudenti, New York’s Chief
Administrative Judge. Unfortunately, tropical storm Andrea created a deluge of rainfall unlike any other installation, but
Prudenti said the rain should not be seen
as negative. It was instead, she said, a sign
of good fortune. Prudenti shared with
everyone something that is probably not
common knowledge. When she was mar-
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The Suffolk County Bar Association
Annual Meeting celebrated those who help
make the bar the professional organization
that it continues to be including the SCBA
Directors whose terms expired that included from left, Michael J. Miller, Hon.
William B. Rebolini and Wayne J.
Schaefer who were recognized by SCBA
President Art Shulman. (See article and
more photos on page 9)

Hon. A. Gail Prudenti, New York’s Chief
Administrative Judge, swears in the new
Suffolk County Bar Association president,
Dennis R. Chase on June 7, at the Annual
Installation Dinner Dance held in
Huntington.

ried so many years ago it was also pouring. She assured Chase that his year as
president would be a success as her marriage has continued to be.
“Dennis has given his heart and his
soul,” said Prudenti. “He is a great guy.”
The evening’s festivities included several awards. This year’s Directors’ Award
was presented to Past President Barry
Smolowitz, who remains an active and
important part of the SCBA. The award
was also given posthumously to Wende A.
Doniger who passed away this year.
SCBA Immediate Past President Arthur E.
(Continued on page 14)
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PRESIDENT’S MESSAGE

Take the
non-conformist oath!
_____

BAR EVENTS
Annual Surrogate Court
Committee Dinner

By Dennis R. Chase

Repeat after me... I promise to be different! I promise Dennis R. Chase
to be unique! I promise not to repeat things other people
say! Good! (Steve Martin, 1978 Wild and Crazy Guy).
Thinking outside the box is a metaphor meaning to think differently,
unconventionally, or from a new perspective. The phrase often refers to
novel or creative thinking. The term is thought to derive from management
consultants in the 1970’s and 1980’s challenging their clients to solve the
“nine dots” puzzle, whose solution requires some lateral thinking. The
catchphrase, or cliché, has become widely used in business environments,
especially by management consultants and executive coaches and has been
referenced in a number of advertising slogans. To think outside the box is
to look farther and to try thinking not of the obvious things, but to try thinking beyond them.
Sometimes, thinking outside the box means you may need to abandon
the manner in which problems have been addressed before, moreover,
thinking outside the box requires an open mind; a willingness to listen
objectively to points of view one may not hold dear. My approach for the
coming year is not to address what the bar can do for you... but what we
can accomplish together as a team. The concept, hopefully, is designed to
reach outside the governing body of the Association, the Board of
Directors, and outside the existing committee structure, as well. By thinking laterally, we can accomplish goals previously set with the best of

Wednesday, June 12, 6 p.m.
La Strada, Hauppauge
For further information, call Marion at the SCBA


Tri-County Elder Law
Committee Dinner
Tuesday, June 25, 6 p.m.
Westbury Manor, Westbury
Seating is limited. No walk-ins
For further information, call Marion at the SCBA


Annual Outing
Monday, August 12
Golf Outing at Port Jefferson Country Club,
Belle Terre
11 a.m. launch, 1 p.m. shotgun
Fishing aboard the Ospry Five
7:30 a.m.
For further information call the Bar Association.

(Continued on page 24)
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REAL ESTATE

Landmines in real estate brokerage
______________
By Andrew Lieb

Many of your practices deal with corporate work or commercial litigation and you
say to yourself, sure I can represent a real
estate brokerage, but can you? Yes, legally
you can represent whoever you like. Yet,
applying your skills from other areas of
practice to this licensed category is very
dangerous and can lead to your client losing their license and to you being sued for
malpractice. In fact, this type of representation is really a niche practice and should
be reserved for those who will take the
time to truly understand that real estate is
a licensed profession in this State.
I was inspired to write this article
because my firm recently finalized a buyout between members of a Limited
Liability Company, in which one broker is
buying out her salesperson co-member
and it is apparent that the attorney, who
drafted the membership agreement and
advised concerning the franchise agreement, just pulled out a form and played
plug and play. Wow, if only the corporate
lawyer who had put this entity together
was familiar with license law, they never
would have done it in the first place.
You see, real estate agents have to comply with Article 12-A of the Real Property
Law and 19 NYCRR 175, which include
the regulations issued by the Department
of State, New York, for this highly regulated profession. However, that is far from
the end of the story as there is also precedent from Administrative Hearing

“[n]o licensed real estate salesDecisions and Administrative
person may own, either singly or
Appeals Decisions as well as
jointly, directly or indirectly, any
Consent Orders that provide
voting shares of stock in any
guidance for the practice. Then,
licensed real estate brokerage
there are the all-important
corporation with which he is
Opinion Letters offered by the
associated.” So, while the statute
Office of the General Counsel of
appears to be a blanket restricthe Department of State, New
tion, the regulation contains a
York, to further guide the intercarve-out by way of differentiatpretation of the applicable
ing between voting and non-votStatutes, Regulations, and
Andrew Lieb
ing stock. Moreover, the regulaAdministrative and Case Law.
So where should have the corporate tion addresses a corporate structure, but
lawyer started when they put together the does not apply the carve-out to the Limited
subject membership agreement before Liability Company structure. Therefore,
drafting? Well, with a very simply ques- you would next turn to a search of case law
tion: can a real estate salesperson even be and administrative precedent on the topic to
a member of a Limited Liability Company see if you can find any guidance. Yet, you
would not likely find anything directly on
in the first place?
To analyze this inquiry one would initial- point. So, you would finally look to preexly look to the applicable Statute, the Real isting Opinion Letters and you would find
Property Law, at §441-b(2). Therein, the the much talked about Opinion Letter,
statute states, in pertinent part, “[n]o license dated April 26, 2013, which determined
as a real estate salesperson shall be issued that “brokerages may not provide corporate
to any officer of a corporation nor to any titles to agents for marketing or other purmanager or member of a limited liability poses.” Therein, you would find an analysis
company nor to a member of a co-partner- of RPL §441-b(2) and 19 NYCRR 175.22
ship licensed as a real estate broker.” If you and a conclusion that “[t]aken together,
got this far, you may say absolutely not, but these provisions prohibit a real estate salesmaybe that is not entirely correct. So, you person from holding voting stock or being
may want to go further and perform a thor- appointed as an officer in a corporate broough search of the topic and next you kerage, a manager or membership of a limwould turn to 19 NYCRR 175.22 and find ited liability company or a member of a
the subject regulation applicable to owner- partnership.” So, there is no guidance proship restrictions, which is entitled viding that a salesperson can be a member
“Ownership of voting stock by salesper- of a Limited Liability Company regardless
sons prohibited.” This regulation states that if somehow their voting rights are curtailed.

Therefore, would it be shocking to learn
that the buy-out that we just finished
addressed a Limited Liability Company
that had granted the salesperson a voting
membership?
So, where are we now? We are thankful
to the Department of State for offering
Opinion Letters that help guide this practice and we, as members of the Bar, should
ask many questions to the General
Counsel so that our clients can fully comply and raise the standard of practice in the
industry. So, thank you for the Opinion
Letters Department of State. They are
quite helpful for practitioners to gain an
insight on how the Department of State
will decide future Administrative Hearings
for license complaints. In that spirit, my
firm has asked the Department of State if
the salesperson can now purchase a membership interest in another brokerage with
non-voting rights, but we have also asked
if the salesperson can vote on non-brokerage related decisions, like borrowing
money. Stay tuned for an article with the
answer to these questions when The
Suffolk Lawyer publishes again after the
summer hiatus - happy summer.
Note: Andrew M. Lieb is the Managing
Attorney at Lieb at Law, P.C., a law firm
with offices in Center Moriches and
Manhasset. Mr. Lieb serves as Co-Chair
to the Real Property Committee of the
Suffolk Bar Association and served as this
year’s Special Section Editor for Real
Property in The Suffolk Lawyer.

