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REAL ESTATE

Get Out Girlfriend – Evicting Your Significant Other

______________
By Andrew Lieb

Guess what? If you are trying to evict a
family member and you resort to a summary proceeding, it will likely be dismissed. Instead, you will end up in a prolonged ejectment proceeding in Supreme
Court or in the appropriate matrimonial /
family part depending on your precise circumstances. This jurisdictional result is
because Family Member Evictions are typically not available in a summary proceeding. However, should an unrelated paramour be considered a family member after
all? Moreover, at what point in a relationship does an unrelated paramour become a
family member? Is simply allowing a
hook-up into one’s house enough to make
them a family member? Do you have to put
a ring on it first? Should you have to
cohabitate? What about sharing bills? If a
girlfriend invites her boyfriend to stay
over, why should he not have to be subject
to a summary eviction if he refuses to
leave? What happens if a sugar daddy puts
his sugar baby up in a penthouse, but never
lives with her — must he resort to the
Supreme Court to rid himself of her?
______________________
By Ilene Sherwyn Cooper

The answer seems to depend
ty owner or instead “from a true
on what judge is assigned to the
family relationship.”
case because we, as practitionIn addressing this issue, the
ers, are stuck with murky guidKakwani Court looked to preceance without either an Appellate
dent and persuasive authority,
Ruling or an action by our legiswhich contains a split on the
lature to clear up our underissue of the eviction of parastanding of this important field
mours, albeit not the precise
of law. You see, what is the defissue before the court. The field
inition of a family member in
seems to have two diverging lines
this day and age after all? Do
of cases, to wit: the CoAndrew Lieb
you know?
Dependency Test and the OptOne of the best analyses of Family Out Rule. The Co-Dependence Test asks
Member Evictions was recently rendered whether the family members lived together
in an opinion by the Honorable Eric under one roof, were financially and socialBjorneby, who sits in Nassau County ly dependent and whether a legal duty of
District Court, in June of this year, in the support existed such that the parties were
matter of Kakwani v. Kakwani. In that co-dependent and hence family members.
case, the petitioner argued that the respon- In contrast, the Opt-Out Rule looks to
dent was a licensee and that the District whether the respondent is included in a legCourt had jurisdiction pursuant to RPAPL islative vehicle, which grants them a greater
§713(7). The respondent moved to dismiss right than that of a licensee as embodied in
by arguing that she was a family member, RPAPL §713(7).
and consequently not subject to the court’s
So, we, as practitioners, require guidjurisdiction, as the sister-in-law of the peti- ance as to which of these rules apply to
tioner. The court framed the issue before it our clients. However, we should always
as whether the respondent’s right to reside remember to first look to determine if the
stemmed from permission from the proper- issue before the court is licensee versus
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TRUSTS AND ESTATES UPDATE

of the fiduciary belonging to the
legatee. In examining this issue,
the court relied on the factors
The Legal Fees of a
outlined by the Court of Appeals
Beneficiary
in Matter of Hyde, 15 NY3d 186
Before the court in In re Frey,
(2010), that is (1) whether the
NYLJ, July 25, 2013, at 25
objecting beneficiary acted sole(Sur.
Ct.
New
York
ly in his or her own interest or in
County)(Sur. Mella) was an
the common interest of the
application brought by counsel
estate; (2) the possible benefits
for a beneficiary to have its
to the individual beneficiaries
legal fees fixed for services renIlene S. Cooper
from the outcome of the underdered to the beneficiary in connection with her interest in the estate of lying proceeding; (3) the extent of the
her late mother. The executor of the estate individual beneficiary’s participation in
did not oppose the application provided the proceeding; (4) the good or bad faith
that the fees were charged to the benefi- of the beneficiary; (5) whether there was
justifiable doubt regarding the fiduciary’s
ciary’s interest in the estate.
The record revealed that the services conduct; (6) the relative interest of the
performed by counsel over a two year objecting beneficiary in the estate; and (7)
period resulted in its client receiving the effect of allocating fees on the interest
emergency and regular distributions from of the individual beneficiary.
Based on this criteria, the court conthe estate, loans against her legacy, and
personal property that she was unable to cluded that in pursuing her claim against
obtain previously. Since completing its the fiduciary, the beneficiary was not seekwork, counsel has not been able to contact ing to benefit or enlarge the estate, but
only to secure her legacy. The court deterits client and has not been paid.
The court noted that in a proceeding for mined that there was no possibility that the
the fixation of fees pursuant to SCPA other beneficiaries of the estate would
2110, the court is authorized to direct the benefit from the legal services performed,
source of payment either from the estate and thus, that it would be unfair to assess
generally, or from the funds in the hands the other beneficiaries with the fees
incurred.
Accordingly, the court fixed the fees
and disbursements of counsel and directed
that they be paid from its client’s share of
the estate.
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family member in the first instance before
engaging in both potential analyses. It is
suggested that the practitioner should
ascertain whether a landlord / tenant relationship exists instead of a license by way
of the paramour having received the property for consideration with possession of
an exclusive interest in the property. Then,
it’s submitted that a mere holdover or nonpayment proceeding may be proper.
Regardless, the legislature should clarify
whether it is their intent to except unrelated paramours from summary proceedings
and require an action in Supreme Court.
More so, we as practitioners should educate our clients, and the public at large,
about the peculiar nature of evicting your
girlfriend or boyfriend. It’s a bet, that the
public has no idea.

Removal of Trustee
In In re Hammerschlag, the Surrogate’s
Court, New York County (Anderson, S.)
was confronted with a petition by the beneficiary of a testamentary trust to compel
distributions from the trust and for
removal of the trustee. The trustee moved
for summary judgment dismissing the
application.
The record revealed that the terms of the
trust granted the trustee broad discretion
to pay so much of the income and/or principal of the trust to the petitioner, after due
regard of her other available resources, as
the trustee deemed necessary or proper for
her education, health, maintenance or support. The trust required mandated distri-

butions of principal to the beneficiary at
ages 30 and 35, when the trust terminates.
In support of her application, the petitioner, who was then 26, alleged that she
had no assets, no means of support, was
homeless, and was living on the generosity of third parties. She requested monthly
rental payments for an apartment for her-

self and her son and monthly expenses for
a period of two years, as well as a lump
sum payment from the trust of $15,000.
The petitioner further alleged that the
trustee had made no independent investigation of her needs and had acted in bad
faith in rejecting her requests for funds by
(Continued on page27)

