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By Andrew Lieb

Now that 2015 is here it is important
to be aware of the changes in the law for
our industry. This is not a list about the
best events from 2014, but, instead, a
list that highlights the new legal landscape that you face as real estate attorneys in 2015. Being familiar with these
laws, regulations and opinions may help
you to better address your customer’s /
client’s goals and to make you money
while helping you to avoid malpractice.
New York Title Insurance Agent
Licensing
NewYork is no longer one of only three
states in the country that does not license
or register title insurance agents. As part
of the Governor’s budget, Insurance Law
§2139, in conjunction with the definition
of “title insurance agent” found in §2101,
requires both the business entity and the
individual agents to be licensed and to
complete continuing education. The best
resource to learn about these licensing
requirements is the New York State Land
Title Association, Inc.’s website where
they have a copy of the statute, the emergency regulation and a question and
answer page, among other resources.

National Flood Insurance
increased its state exemption
Program Reformed
and will continue to increase its
Deep concerns about skyexemption through 2019, at
rocketing rates for those in
which time it will be equal in
flood-prone areas covered by
amount to the Federal exempthe National Flood Insurance
tion. Initially, the exemption for
Program
(NFIP)
were
an individual is $2,062,500 as
addressed by The Homeowner
set forth in Tax Law §952.
Flood Insurance Affordability
However, New York has also
Act of 2014 (HFIAA). In modadded two new tax generators
Andrew Lieb
ifying prior legislation, (i.e.,
together with this increased
Biggert-Waters), which sought to apply exemption. First, there is a three-year
actuarial risk in assigning rates under the look-back on gifts where they are now
NFIP, the HFIAA was able to take the included to calculate estate tax. Second,
sting out. Most importantly, Biggert- there is a cliff where an estate that is valWaters applied true actuarial rates to ued at more than 105 percent of the
newly purchased properties instead of the exemption limit will be taxed on the
prior homeowner’s grandfathered rates entirety of the estate, not just the amount
and rendered many properties unmar- over the exemption limit.
ketable. HFIAA eliminated this provision
and many like provisions. The best New York Leases Required to have
resource to understand the HFIAA is the Sprinkler System Notice
American Bar Associations’ article “Rate
Residential tenants in New York
Hikes and Litigation: Changes to Federal State must now be noticed whether
Flood Insurance Program,” which in full their residence has a fire safety sprindisclosure was written by the author of kler system by way of set statutory
this article.
language, in bold typeface, and contained within a lease as required by
New York Estate and Gift Tax Reforms Real Property Law §231-a. On its surInspired by the increase in the Federal face, the legislation seems relatively
estate tax exemption, New York State has simple to implement with a lot of cor-

NFL Uses Arbitrator in Ray Rice Matter

responding value for tenants.
However, there is not a carve-out for
cooperative apartments within the legislation and therefore all proprietary
leases will likely have to be amended
incident to this legislation as a costly
secondary effect.
New York Real Estate Brokerage
Updates on Rebates and Records
Real Property Law §442 was amended to expressly permit a real estate broker to issue rebates to attract new customers and clients. Now, a buyer’s
agent can offer a portion of their commission received by way of a co-brokerage agreement from the seller’s
agent to incentivize a buyer to work
with the buyer’s agent. Previously, only
a No Action Opinion Letter by the
Department of State, dated February 6,
2008, endorsed the practice, but it was
questionably impermissible by a plain
reading of the prior version of the statutory section.
The real estate brokerage regulations,
at 19 NYCRR §175.23, were amended
to permit real estate brokers, who have
record retention responsibilities by law,
to keep their records electronically.
(Continued on page 26)
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By Lisa Renee Pomerantz

The
Collective
Bargaining
Agreement (CBA) between the
National Football League and the
Players Association contains various
“good guy” clauses requiring players
to conduct themselves in a way that
preserves the integrity and reputation
of the league. Although certain specific conduct such as gambling and drug
use is forbidden, there is catch-all language permitting the clubs and the
league to determine what conduct
would violate such provisions.
Although the clubs can take action

against conduct violations,
pension. Following public
their action can be supersedoutcry, and allegedly because
ed if the league also takes
it had not reviewed the actual
action. The Commissioner is
tape of the assault by Rice on
responsible for enforcement
his wife in the elevator,
of the good conduct requireCommissioner
Roger
ment and issuing penalties.
Goodell
unilaterally
The CBA specifically states
increased the punishment to
that appeals of his decisions
an indefinite suspension,
can be heard either by the Lisa Pomerants apparently without holding a
Commissioner himself or by
second hearing or consideran arbitrator agreed to by the league ing the punishment meted out by the
and the Players Association.
league previously in similar cases.
In the Ray Rice situation, the league
The Commissioner’s handling of the
initially held a hearing and the case hardly inspired confidence that he
Commissioner issued a two game sus- was deciding it solely on its merits
after a full investigation and opportunity for Rice to respond. Having publicly stated that he erred in issuing the
initial short-term suspension, it was
unlikely that he would be open to considering that he erred in increasing it.
For these reasons, and perhaps to
shield the Commissioner and the
league from any adverse publicity
should Rice prevail on his appeal, the
parties agreed to appoint Barbara
Jones, a well-regarded retired federal
judge as an arbitrator to decide the
matter.
At
the
arbitration
hearing,
Commissioner Goodell attempted to
defend his decision to increase Rice’s
penalty on his contention that Rice had
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not fully disclosed the details of the
incident at the first hearing, in part
because he did not turn over the surveillance tape of the events in the elevator. Since there was no transcript or
recording of the initial hearing,
Arbitrator Jones reviewed the notes of
all attendees and concluded that Rice
had accurately described the events and
that the NFL knew of the existence of
the elevator tape but never requested it.
In ruling that the increase in the penalty was arbitrary, she also noted that:
• The maximum penalty that had been
imposed on other players involved
in domestic violence situations was
a two game suspension; and
• Although the Commissioner had
announced that the minimum
penalty for such involvement was to
be increased to a six-month suspension, he had initially assured Rice
that the revised policy would not be
applied retroactively.
Note: Lisa Renee Pomerantz is an
attorney in Suffolk County. She is a
mediator and arbitrator on the AAA
Commercial Panel and serves on
NYSDRA’s Board of Direcotrs and the
ACR Commercial Section Advisory
Council.
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Nonetheless, real estate brokers are also
required to maintain records by way of
a separate regulatory section, 19
NYCRR §175.21(b), which was not
similarly amended in conjunction with
§175.23 and therefore brokers are still
required to keep paper records. To fully
understand the interplay between these
two regulatory sections read The Suffolk
Lawyer’s “Real Estate Brokerage
Records Go Electronic – Well Sort-Of,”
which in full disclosure was written by
the author of this article.
Land Use and Off-Street Parking
The Court of Appeals, in Matter of
Colin Realty Co., LLC v. Town of N.
Hempstead, held that a variance to an
off-street parking requirement should be
evaluated as an area variance, not a use
variance. In the case, the reason that
parking was required in the first place
was incident to the proposed use of the
space, which was a permitted use in the
district. Yet, “under the scheme of the
Town Code,” as the court expressly limited the precedential effect of its holding, the cause of the need for the variance was not relevant, instead the actual
item needing the variance (i.e., area or
use) was what was dispositive.
No Fracking in New York
First, the Court of Appeals, in the
Matter of Wallach v. Town of Dryden,
held that “towns may ban oil and gas
production
activities,
including
hydrofracking, within municipal bound-
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aries through the adoption of local zoning laws” and thereby permitted fracking
to be banned at the most local of levels.
Then, the state’s Department of
Environmental Conservation (DEC)
indicated that the DEC will issue a legally binding findings statement early in
2015 to prohibit High-Volume Hydraulic
Fracturing (HVHF) in the State of New
York and thereby fracking will be rendered illegal throughout the entire State
of New York.
Foreclosure Updates: Conferences,
Service Members and Phantom
Income
The New York State foreclosure settlement conference program, which exists
pursuant to CPLR Rule 3408, had its sunset provision (i.e., when the program
ends) extended for an additional five years
with respect to residential home loans.
These conferences utilize court-appointed
referees to ensure that lenders negotiate in
good faith with mortgagors to modify the
mortgage and avoid foreclosure. Effective
December 1, 2014, these conferences also
became available to homeowners seeking
exit strategies through either a short sale
or a deed-in-lieu of foreclosure.
The Federal Foreclosure Relief for
Servicemembers Act of 2014 extends
through “2015 the one-year period
after a service member’s military service during which: (1) a court may stay
proceedings to enforce an obligation on
real … property owned by the service
member before such military service;
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and (2) any sale, foreclosure, or seizure
of such property shall be invalid without a court order or waiver agreement
signed by the service member[]” as per
the Library of Congress Summary.
The tax exemption available to underwater homeowners who earn phantom
income (i.e., cancellation of debt income),
which arises when a debt is forgiven incident to a short sale or a deed-in-lieu of
foreclosure, was extended through 2014,
but not into 2015. This is basically a
retroactive extension of the Mortgage
Debt Forgiveness Relief Act of 2007 for
the 2014 calendar year. Yet, into 2015
homeowners in foreclosure will once
again have to live with uncertainty as to
whether they will be taxed incident to
agreeing to a short sale or a deed-in-lieu of
foreclosure. The best resource to understand cancellation of debit income is the
IRS’ Publication 4681 or the IRS website.
Condominiums Exempt from Federal
Registration
and
Disclosure
Requirements
During the Great Recession the
Interstate Land Sales Full Disclosure Act
had become a tool to get out of deals by
wary purchasers who had signed contracts to purchase condominiums preconstruction, but then, could not afford to
go forward as a result of the financial crisis. This law resulted in instability for
developers and stemmed their investments and is now no longer applicable to
condominiums. Instead, New York
State’s Martin Act remains as the central
disclosure regulation concerning condominium sales within the state.
Nonetheless, the Martin Act does not
contain a private right of action and there-

fore no tool to avoid a deal is left to a
wary purchaser beyond common law
actions for fraud. To fully understand
how the Interstate Land Sales Full
Disclosure Act had been used as a sword
read The Suffolk Lawyer’s “Interstate
Land Sales Full Disclosure Act to be
Inapplicable to Condominiums,” which
in full disclosure was written by the
author of this article.
Rent Stabilized Lease is Exempt in
Bankruptcy
The Court of Appeals, in the Matter
of Santiago-Monteverde, held that
Debtor and Creditor Law §282(2)
“exempts a debtor-tenant’s interest in a
rent-stabilized lease” from creditors in
bankruptcy as a “local public assistance
benefit[] … because the value of the
lease (in whole or in part) is traceable
to the protections afforded to her under
the [Rent Stabilization Code].” In the
case, the apartment owner offered to
buy the lease from the bankruptcy
trustee and as a consequence the trustee
would have monies to distribute to
creditors. New York’s highest court
protected the lease in bankruptcy, prevented the sale to the trustee, and
avoided the creditors’ access to the proceeds.
Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law, P.C.,
a law firm with offices in Center
Moriches and Manhasset. Mr. Lieb
serves as a Co-Chair of the Real
Property Committee of the Suffolk Bar
Association and has been the Special
Section Editor for Real Property in The
Suffolk Lawyer for several years.

Reaffirm an Auto Lease?

Without being disrespectful, many
attorneys are careless as it pertains to
this issue and permit their clients to
execute reaffirmation agreements on
leased vehicles, which is improper and
unauthorized by the Bankruptcy Code.
Attorneys who appear before the
court to seek approval of the reaffirmation agreement and do not appreciate
the ramifications of executing the reaffirmation agreement or improperly
executing a reaffirmation agreement on
personal property lease, should be held
to a standard of understanding the law.
Those actions may adversely affect
the debtor who filed bankruptcy for
purposes of obtaining a fresh start. It is
extremely important to review your
client’s lease and contract agreements
prior to recommending execution of a
reaffirmation agreement or lease
assumption agreement.
Often times, as a bankruptcy practitioner, I have returned a proposed reaffirmation agreement to the lessor and
requested that the lessor forward an

(Continued from page 8)

assumption agreement. Several times, I
have been advised that the lessor of the
vehicle does not execute assumption
agreements and I should advise my
client to maintain current payments on
the leased vehicle.
Attorneys run the risk of improperly
signing an agreement unauthorized by
the Bankruptcy Code. A Bankruptcy
Judge may schedule a hearing to consider approval of a document rejected
by the Bankruptcy Code, which places
counsel in an unenviable position.
Attorneys beware!
Note: Richard L. Stern is a member of
the firm of Macco & Stern, LLP, concentrating his practice in Bankruptcy and
Insolvency law. Mr. Stern is a Member of
the Panel of the Chapter 7 Bankruptcy
Trustees of the United States Bankruptcy
Court for the Eastern District of New
York. He has previously served as Dean
of the Suffolk Academy of Law and currently serves as a Director of the Suffolk
County Bar Association.

