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By Andrew Lieb

The Court of Appeals recently held
that a single-family home is not
“owner-occupied” for purposes of
qualification in a Small Claims
Assessment Review (SCAR) when
such home is occupied “by an owner’s
relative but not by the owner” “during
the relevant tax period.” In so ruling,
the court limited SCAR proceedings’
availability to fact-patterns that clearly
establish occupancy by the owner. 
Attorneys counseling clients who

seek to utilize SCAR proceedings for
their residential property tax griev-
ances should review the court’s deci-
sion, In the Matter of Mehran
Manouel, et al., v. Board of Assessors,
et al., as it sets forth guidance in the
qualification requirements for jurisdic-
tional purposes beyond its limited
issue by way of a plethora of thought-
ful dicta. More so, all attorneys should
review the decision because it’s an art-
ful explanation of the need for litiga-
tion counsel to find primary support for
policy arguments, in legislative history
and administrative interpretation,
beyond a mere reliance on logic. As the
court explained, “a reasonable and per-
haps quite convincing argument” that
is unsupported is properly “made to the
Legislature” not the court. 
SCAR proceedings are available to

homeowners who wish to challenge
their property tax assessment (i.e.,

assessed value of real proper-
ty for a given tax year), pur-
suant to Real Property Tax
Law §730, if the property is
“owner-occupied” within the
meaning of Real Property
Tax Law §730(1)(b)(i). 
The Court of Appeals

addressed the scope of the
“owner-occupied” require-
ment for SCAR proceedings
on Feb. 24, 2015, in In the Matter of
Mehran Manouel, et al., v. Board of
Assessors, et al. According to the
court, SCAR proceedings “provide[]
low-cost, expeditious tax assessment
review” as contrasted with a tax certio-
rari proceeding in State Supreme
Court, which is “cost prohibitive for
many homeowners.” Therefore, a
determination as to qualification in a
SCAR proceeding could be the differ-
ence between making a tax grievance
financially viable for many single-fam-
ily homeowners. 
In rendering its decision, the court

found the fact that the owner’s relative
lived in the home rent-free irrelevant to
its determination. In such, the court ruled
that the petitioner’s policy argument, that
“the owner-occupancy requirement was
designed to exclude income-producing
properties from SCAR,” was unavailing.
Instead, the court held that the statutes
plain language limited SCAR proceed-
ings to properties that are owner-occu-
pied by way of a strict constructionist

interpretation. 
Real Property Tax Law

§730(1)(b) states that a
SCAR proceeding is avail-
able where “the property is []
improved by a one, two or
three family owner-occupied
structure used exclusively for
residential purposes.” The
court looked to Black’s Law
Dictionary in defining the

word “owner” to mean “the holder of
certain superior interests in property.” 
The court acknowledged its prece-

dent in Town of New Castle in demon-
strating that the instant homeowners’
case had merit irrespective of not hold-
ing for the homeowners. In Town of
New Castle, which addressed the
“exclusively for residential purposes”
aspect of the SCAR proceeding restric-
tion, the court held that such language
should also “include properties used
occasionally or incidentally for nonres-
idential purposes” by way of looking
to the public policy behind the avail-
ability of SCAR proceedings. So, what
the court says is the difference between
Town of New Castle and the instant
application where in the former this
same court read an expansive interpre-
tation into the statute and in the instant
matter the court ruled in a strict con-
structionist fashion. The answer says
the court is the difference in how the
claims were substantiated. In Town of
New Castle, the applicant “relied on

legislative history and administrative
guidance to support the conclusion that
a narrow construction of the residency
provision would contravene the pri-
mary purposes of RPTL 730”. In the
Matter of Mehran Manouel, et al., v.
Board of Assessors, et al. not only did
the legislative history and administra-
tive guidance not support the policy
arguments made by the homeowner, it
actually undercut those arguments in
that the statute was over “thirty years”
old and when introduced “the
Association of Towns of the State of
New York specifically objected to the
proposed bill’s distinction between
owner-occupied residential properties
and non-owner occupied residential
properties” to no avail.  
Consequently, a great lesson for prac-

titioners exists In the Matter of Mehran
Manouel, et al., v. Board of Assessors, et
al. Unless there exists support for a pol-
icy argument beyond logic, go to lobby
the legislature instead of petitioning the
court. Also, SCAR petitioners must
reside at their owner-occupied home. 

Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law,
P.C., a law firm with offices in Center
Moriches and Manhasset. Mr. Lieb
serves as a Co-Chair of the Real
Property Committee of the Suffolk Bar
Association and has been the Special
Section Editor for Real Property in The
Suffolk Lawyer for several years. 
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A friend posed an interesting ques-
tion recently. His wife’s mother had
recently passed away, leaving his wife
and her siblings an inheritance (an
annuity). Their oldest son is in his jun-
ior year of high school and preparing
to apply to colleges … and to apply for
financial aid in order to be able to
afford to go to these colleges. The
question presented, was how and
whether the inheritance would impact
their child’s eligibility for financial aid.
Should they wait to file the claim form
for the annuity until after the financial
aid package was awarded, which they
were able to do? Should they disclaim
the inheritance entirely and let it pass
to the other siblings?
The question piqued my interest to

look into the intersection between
financial aid for college and distribu-
tions from an estate. 
There are two basic types of finan-

cial aid — need-based and merit-

based. This brief article
focuses on need-based aid.
Eligibility for need-based

aid utilizes a static formula:
Cost of attendance minus
Expected Family Contribution
(EFC) = need.1 This is the
amount that the college
expects the student’s family to
pay for school. The EFC is
calculated based on a snapshot of assets
and income available for college. Just
like with real estate appraisals, there are
three methods used to calculate EFC.
All three are based on the student and
parent income and assets data, all of
which must be reported on the Free
Application for Federal Student Aid
(FAFSA).
The terminology is “exempt” and

“non-exempt” resources in Medicaid
planning. This concept applies in finan-
cial aid too. Retirement accounts are
exempt assets, as is a home. Non-retire-
ment assets are included in the EFC
calculation. Home equity, small busi-

nesses, and non-qualified
annuities are not counted in
one calculation, but they are
in the other two. Annuities
and life insurance contracts
are not reported on the
FAFSA, but annuities are
counted on the CSS Profile,
which is the other aid form
used by many private colleges

in addition to FAFSA. The income cal-
culation will be impacted by the report-
ed asset value of investments, and also
the unearned income, such as interest,
dividends and capital gains.
Under one of the three FAFSA cal-

culations, home equity is capped at 1.2
times the parent’s adjusted gross
income. Life insurance cash values and
personal assets (household goods, cars,
furniture, etc.) do not count under any
of the three formulas. The three aid for-
mulas weigh income more than assets
to determine what families must con-
tribute toward the cost — it effectively
expects parents to use 47 percent of

their net income after taxes and other
items. In other words, income counts
nine times more than assets do.
Parents are assigned a “savings

allowance” to arrive at an available
asset value. Meaning, after yet anoth-
er calculation, parents are expected to
use up to 5.64 percent of the available
assets as calculated on college costs
annually. Students, however, are not
given a “savings allowance,” and 100
percent of the value of any asset in the
student’s name is counted and expect-
ed to be used toward the college cost.
In other words, the college expects the
money in the student’s name to be
used to pay tuition at a much higher
rate than parents’ own assets. This is
counterproductive to a common estate
planning technique of utilizing the
annual exclusion gift amount to make
annual gifts to children, either in an
UTMA / UGMANY or a trust. This
fact undercuts the wisdom of placing
money in an UGMANY / UTMA
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