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NYS Sexual Harassment Law Exposes Businesses to Claims by Independent Contractor
Victims
of Independent Contractor Harassers: Real Estate Brokerage Firms be Warned
______________
REAL ESTATE

By Andrew Lieb

Effective on April 12, 2018, NYS
companies utilizing the services of independent contractors, such as real estate
brokerage firms, became exposed to liability for the acts of their independent
contractors who sexually harassed other
independent contractors who were associated with the same company by way
of new Executive Law §296-d, which
reads as follows:
Sexual harassment relating to nonemployees. It shall be an unlawful discriminatory practice for an employer to
permit sexual harassment of non-employees in its workplace. An employer
may be held liable to a non-employee
who is a contractor, subcontractor, vendor, consultant or other person providing services pursuant to a contract in
the workplace or who is an employee
of such contractor, subcontractor, vendor, consultant or other person providing services pursuant to a contract in
the workplace, with respect to sexual
harassment, when the employer, its
agents or supervisors knew or should

known harassment. As
have known that such nonsuch, and consistent with
employee was subjected to
sexual harassment in the emnew Labor Law §201-g’s
ployer’s workplace, and the
mandatory sexual harassemployer failed to take imment policies and trainings
mediate and appropriate corrules, employers must enrective action. In reviewing
sure that sexual harassment
such cases involving non-emis expressly known to be
ployees, the extent of the emimpermissible at the workAndrew Lieb
ployer’s control and any other
place and that corrective
legal responsibility which the
procedures are known by
employer may have with respect to the
way of implementing compliance
conduct of the harasser shall be conprotocols for reporting, training
and discipline.
sidered.
The statute is clear that an employer is now exposed to a nonemployee’s claims of sexual harassment when such harassment
occurred in the employer’s workplace and the employer is alleged
to have permitted the harassment.
Further, the statute provides an
available affirmative defense for
the employer if the employer can
allege and prove that it undertook
“immediate and appropriate corrective action” concerning such

COURT NOTES
______________________
By Ilene Sherwyn Cooper

Appellate Division-Second
Department

cumstances, the respondent
was suspended from the
practice of law for a period
of two years.

Attorneys disbarred
Attorneys suspended:
Nancy P. Enoksen (admitRonald A. Lenowitz (adted as Nancy Patricia Enokmitted as Ronald Alan
sen): The Grievance CommitLenowitz): By decision and
Ilene S. Cooper
tee instituted a disciplinary
order of the court, the Grievance Committee was authorized to in- proceeding against the respondent, and
stitute a disciplinary proceeding filed a petition containing 10 charges of
against the respondent and the matter professional misconduct, including miswas referred to a special referee, who appropriation of client funds, failure to
sustained all four charges against the promptly pay funds to her client, imrespondent. The Grievance Committee properly obtaining a confession of judgmoved to confirm, and the respondent, ment in a domestic relations matter and
by counsel, joined in the application, improperly issuing checks from her atthough requested that a public censure torney trust account. The notice of petibe imposed. The court noted that the tion directed the respondent to serve
charges against the respondent in- and file her answer to the charges, but
cluded misappropriating funds en- she failed to do so. The Grievance Comtrusted to his charge, commingled mittee, therefore, moved to deem the
client funds with his own, and made charges against the respondent estabcash withdrawals from said funds. De- lished, and the court granted the motion.
spite respondent’s claim that the mis- Accordingly, the respondent was disappropriation was not intentional, the barred from the practice of law in the
court, based on the evidence, granted State of New York.
the Grievance Committee’s motion.
Note: Ilene S. Cooper is a partner
Notwithstanding the respondent’s arguments in mitigation, the court noted with the law firm of Farrell Fritz, P.C.
that respondent routinely commingled where she concentrates in the field of
his personal funds with client funds, trusts and estates. In addition, she is
made improper withdrawals for per- past President of the Suffolk County Bar
sonal and business expenses, and Association and past Chair of the New
failed to properly reconcile his spe- York State Bar Association Trusts and
cial account. Under the totality of cir- Estates Law Section.

Anti-sexual harassment compliance
is now statutorily required for all New
York State companies, who must provide training “for employees” by way
of Labor Law §201-g(2)(c). However,
such companies should also require
their independent contractors to complete these sexual harassment trainings.
While Executive Law §296-d does not
expressly state that an employer is exposed to suit where the harasser is another independent contractor, it is likely
that exposure to companies will exist

for the wrongful acts of their independent contractor harassers.
To arrive at this conclusion, that companies will likely be exposed to liability stemming from the wrongful acts of
their independent contractors as to other
independent contractors, the starting
place is the statutory text, which includes the conflicting terms “employer”
and “agent.” While the term employer,
set forth throughout the statutory text,
could be argued to limit the statutory
application to only harassers who are
employees, the term “agent” could be
argued to expand the statute’s application to cover any harassers at the workplace. With respect to the term “employer,” the definition section of the
Executive Law does not define the term
as restricted to an employer-employee
relationship, but instead, Executive Law
§292(5) only limits the application of
anti-discrimination laws to employers
with certain numbers of employees. As
such, the definition section is of no utility in defining the statute.
In contrast, rules of statutory con-
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Real Estate Brokerage Firms be Warned
struction are useful with respect to the
existence of the term “agent,” which
exists in the statutory sentence “when
the employer, its agents or supervisors
knew or should have known.” (emphasis added). Specifically, the inclusion
of such term must be deemed to be an
intentional choice by the legislature,
by way of rules of statutory construction because other aspects of the Executive Law which concern employment
anti-discrimination laws, such as Executive Law §296(1)(a) do not include
the term “agent” whatsoever.
Beyond the terms “employer” and
“agent,” the statutory text includes the
required consideration of the “extent of
the employer’s control and any other legal responsibility which the employer
may have with respect to the conduct of
the harasser.” The inclusion of this text
in the statute must also have a purpose,
pursuant to rules of statutory construction, and if the statute is restricted to
only employee harassers there appears
no reason for the inclusion of this text.
Specifically, an employer, by definition, under tax law, workers’ compen-

(Continued from page 18)

sation law and otherwise, always controls and directs the details and ultimate
result of an employee’s work. Therefore, the only possible purpose for this
text is to include categories of independent contractors who are nonetheless controlled or the responsibility of
the company.
In addition to reviewing the fourcorners of the statutory text under rules
of statutory construction, it is helpful to
determine if the statutory language has
been interpreted in other similar contexts. Operatively, the statutory text,
“extent of the employer’s control…” is
the precise language utilized by the
Second Circuit in Summa v. Hofstra
University, 708 F.3d 115 (2013), where
the federal circuit imputed “employer
liability for harassment by non-employees according to the same standards for non-supervisory coworkers”
with respect to Title VII claims.
Therefore, it is anticipated that state
courts will follow Summa v. Hofstra University, in defining the scope of Executive Law §296-d. As a result, exposure
likely exists for companies because of

the wrongful acts of their independent
contractor harassers. Pursuant to the reasoning of Summa v. Hofstra University,
exposure is heightened for the real estate
brokerage industry because it utilizes the
services of independent contractors who
are expressly controlled and/or subject to
the firm’s legal responsibility. Specifically, 19 NYCRR 175.21(a) provides as
follows:
The supervision of a real estate
salesperson by a licensed real estate broker, required by subdivision l(d) of §441 of the Real Property Law, shall consist of regular,
frequent and consistent personal
guidance, instruction, oversight
and superintendence by the real
estate broker with respect to the
general real estate brokerage business conducted by the broker, and
all matters relating thereto.

Therefore, real estate brokerage
firms are now likely exposed to sexual
harassment claims stemming from independent contractor harassers of in-

Regulations Seek to Curb Illegal Dumping and Add Controls
regulations. One example is uncontaminated wood pallets recycled to make
new ones. Other BUDs, are case specific, approved pursuant to a petition by
the applicant. An example is a BUD for
dredged materials. Both categories of
BUDs expired on May 3, 2018. New
pre-determined BUD categories can be
found in 6 NYCRR §360.12(c). Also, a
person can still obtain a case-specific
BUD. However, unlike in the past, it is
subject to renewal every five years.
Arguably, the topic that has received
the most attention in the new regulations is the BUD for fill, obtained from
excavation and other construction activ-

Fully furnished new office available in class
“A” Melville building. Situated within a busy
Plantiff’s Personal Injury firm. Building
amenities include restaurant/café and gym.
Use of business machines, confrence room,
computers and phones. Seeking legal practitioner who can benefit from cross referrals.
Please contact Rania Cairo at (631)423-7755
or email rcairo@bragolilaw.com.

ities.8 A distinction is made between general fill, restricted-use fill and limiteduse fill, depending on the degree of contamination. Special rules apply to the
use of fill on Long Island, which draws
its water from underground aquifers.
Specifically limited-use fill, which can
be applied elsewhere under foundations
and pavement, is not permitted on Long
Island. In order to characterize the fill,
generators face new sampling and analysis requirements.
Another new feature is the regulation
of mulch processing facilities,9 coming
on the heels of frequent nuisance complaints from neighbors. Generally, reg-

dependent contractor victims. To mitigate exposure, brokerage firms should
immediately implement Labor Law
§201-g’s mandatory sexual harassment
policies and trainings requirements as
to their independent contractors in addition to their employees. As such, pursuant to guidance from Summa v. Hofstra University and with the
implementation of proper compliance
protocols, brokerage firms will be able
to prove that there was “a reasonable
avenue for complaint,” which was “immediate or timely and appropriate in
light of the circumstances, particularly
the level of control and legal responsibility [the employer] has with respect to
[the employee’s] behavior” and mitigate exposure.
Note: Andrew M. Lieb is the Managing Attorney at Lieb at Law, P.C., a law
firm with offices in Center Moriches
and Manhasset. Mr. Lieb is a past CoChair of the Real Property Committee
of the Suffolk Bar Association and has
been the Special Section Editor for Real
Property in The Suffolk Lawyer.
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istration is required for a facility that
stores and processes more than 10,000,
but less than 25,000 cubic yards of material, and a full permit is needed for
handling larger quantities.
The scope of this article is insufficient to address the many other categories of solid waste treated in the new
regulations. However, practitioners
whose clients are generators, transporters, recyclers or disposal facilities
should carefully study these rules and
urge their clients to comply with the new
permitting, handling, and reporting requirements.

Note: Lilia Factor is a principal of
Factor Law and the Chair of the Suffolk
County Bar Association Environmental
Law Committee. Her practice focuses on
environmental law, land use, and civil
litigation. She can be reached at (516)
659-9523 or at factoratlaw@gmail.com.
6 NYCRR Parts 360-369.
Town of Islip v. Datre, Jr. et al., 2:16-CV-2156.,
E.D.N.Y. Bianco, J.
3
http://www.dec.ny.gov/docs/materials_minerals_pdf/
enfdisltr.pdf
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6 NYCRR 360.4 Transition
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6 NYCRR 360.15(f).
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6 NYCRR 364-3.
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6 NYCRR 364-3.1.
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