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Ghouls, Wolves and Mummies — How Lawyers Can Learn
from Supreme Court Justice Antonin Scalia’s Writing Style

________________
By Daniel Lebovic

The recent passing of United States
Supreme Court Justice Antonin Scalia
has prompted dozens of articles praising the late Justice’s writing style. This
article considers three examples of the
“Scalia style,” and how that style can
effectively be incorporated into our
own writing.

Example 1: Visuals can effectively
put a face on parties and their
arguments.
Part of what makes Justice Scalia’s
style so memorable is his use of visual
references. Scalia, using metaphor,
often employed the language of images
to cast a party or a concept in a critical
light. In Lamb’s Chapel v. Center
Moriches Union Free School District,1
for example, Justice Scalia, in a concurring opinion, criticizes the Supreme
Court “Lemon” test, a multi-pronged
inquiry to determine whether a law
violates the First Amendment’s
Establishment Clause, by comparing it
to an out-of-control monster:
“…like some ghoul in a late-night
horror movie that repeatedly sits up in
its grave and shuffles abroad after
being repeatedly killed and buried,
[the] Lemon [test] stalks our

word Lemon appears: ghouls
Establishment
Clause
are scary and unpredictable,
jurisprudence once again,
and therefore I should avoid
frightening the little children
them, like I should avoid
and school attorneys of
Lemon’s reasoning.
Center Moriches Union Free
School District...” Id. at
398…“The secret of the
Example 2: Don’t adorn a
Lemon test’s survival, I think,
point that doesn’t need
is that it is so easy to kill. It is
adornment.
Daniel; Lebovic
there to scare us … when we
Justice Scalia often uses
wish it to do so, but we can command tersely worded similes to describe the
it to return to the tomb at will… When essence of a case or concept. A memowe wish to strike down a practice it for- rable example can be found in his disbids, we invoke it, see, e.g., Aguilar v. sent in Morrison v. Olson,2 a case that
Felton, 473 U.S. 402, 105 S.Ct. 3232, considered whether appointment of an
87 L.Ed.2d 290 (1985) (striking down independent counsel to investigate the
state remedial education program Executive Branch violates the separaadministered in part in parochial tion of powers doctrine. Justice Scalia,
schools); when we wish to uphold a in concluding that the law was patently
practice it forbids, we ignore it entire- unconstitutional, minces no words in
ly, see Marsh v. Chambers, 463 U.S. his introduction:
“Frequently, an issue of this sort
783, 103 S.Ct. 3330, 77 L.Ed.2d 1019
(1983) (upholding state legislative will come before the Court clad, so to
speak, in sheep’s clothing: the potenchaplains).”
Justice Scalia’s extended-metaphor tial of the asserted principle to effect
comparison of Lemon to a ghoul important change in the equilibrium
graphically enhances his logic-based of power is not immediately evident,
criticism of that case’s test. The paren- and must be discerned by a careful
thetical information above suffices as and perceptive analysis. But this wolf
critique of the Lemon test’s ad hoc, comes as a wolf.”
Justice Scalia’s “wolfen” language
result-oriented nature, but the addition
—
a simple seven words — alerts the
of the spectral details imparts to the
reader a visceral revulsion when the reader of what he saw as the transpar-

ent, how-can-this-not-be-obvious-toevery-member-of-the-court dangerousness posed to the separation of powers
doctrine by the independent counsel, a
person who could only be fired, as the
court noted, by the president’s attorney
general, and even then, only for “good
cause.” Short, unadorned simile can
artfully serve as both technical critique
(here, of the court’s separation of powers analysis) as well as a practical critique about wider consequences (the
highest court in the land is blessing the
separation powers violation, and therefore is intolerably weakening the president) of adopting a particular conclusion.

Example 3: Draw on the reader’s
existing knowledge to provide
clarity.
Justice Scalia often alludes to history and shared cultural references to
persuade the reader that a challenged
law or the rationale of the court in
either upholding or striking down that
law, cannot be taken seriously.
One of the famous Seven Wonders
of the Ancient World is Khufu’s
Pyramid, also known as the CheopsPyramid. The Great Pyramids of Giza,
of which the Cheops are a part, have
(Continued on page 23)

REAL ESTATE

Fair Housing Initiatives Launched on the Federal and State Levels
______________
By Andrew Lieb

April was National Fair Housing
Month for 2016. As Fair Housing
Month comes to an end, it’s a good
time to review the many new regulations, initiatives and enforcement
activities that have already occurred
this calendar year on both the federal
and state levels. As attorneys, we need
to study these activities so that we can
both diligently advise our clients who
work in the real estate industry and
also tailor compliance protocols for
these clients so that they can adjust
their business practices to changing
times. Landlords, property managers,
real estate brokers, loan originators,
and other such clients need our support
in educating them as to what protocols
are required in order to operate compliantly during 2016. Failing to provide
this requisite support will result in
mounting litigation costs for our
clients, which will likely drive them
from the real estate industry entirely
and consequently, out of our respective
books of business in the coming years.
On the federal level, to kick off Fair

bating discrimination, that
Housing Month the U.S.
overcome patterns of segreDepartment of Housing and
gation and foster inclusive
Urban Development (HUD)
communities free from barrilaunched “a new national
ers that restrict access to
media campaign that helps
opportunity based on protectthe public to envision what
ed characteristics.”iii
communities with shared
opportunity for all might
In New York State,
look like,” i as part of HUD’s
Governor Cuomo has hit the
Andrew Lieb
ground running in affirmaAffirmatively Furthering Fair
tively furthering fair housing.
Housing (AFFH) initiative
that was implemented last July by Since the start of 2016, the governor
Final Rule. This initiative is designed has undertaken four important measto “equip communities that receive ures to secure New York State’s status
HUD funding with the data and tools as the leader in the area of Fair
that will help them to meet long-stand- Housing. After all, New York should be
ing fair housing obligations in their use the leader in this area because we are a
of HUD funds.” Such data includes melting pot, which thrives based upon
“patterns of integration and segrega- our diverse population.
Initially, on January 20, 2016,
tion, racially and ethnically concentrated areas of poverty, disproportionate Governor Cuomo caused New York to
housing needs, and disparities in become the first state in the country to
access to opportunity.”ii As a result, protect transgender individuals from
governments that receive HUD funds discrimination when he “issued
are now being supported with quantita- statewide regulations to prohibit
tive data that is needed to meet such harassment and discrimination on the
governments’ long-standing fair hous- basis of gender identity, transgender
ing obligations, including “taking status or gender dysphoria.”iv The regmeaningful actions, in addition to com- ulation, 9 NYCRR 466.13, defines dis-

crimination on the basis of one’s gender identity or transgender status as
constituting sex discrimination whereas it defines discrimination on the basis
of gender dysphoria as constituting
disability discrimination. In such,
Article 15 of the New York State
Human Rights Law remains intact, by
retaining the same protected classes,
but the definitions of the existing protected classes have evolved to protect
more individuals through meaningful
regulations.
Next, on February 14, 2016,
Governor Cuomo announced an initiative to strengthen the state’s anti-discrimination efforts, which is called the
Fair Housing Enforcement Program.
Specifically, the Fair Housing
Enforcement Program is “a groundbreaking initiative to uncover discrimination in rental and home sale transactions.”v According to the governor’s
press release, “[u]nder this new program, the Division of Homes and
Community Renewal will work to
safeguard the rights of all New Yorkers
using trained fair housing ‘testers’ with
(Continued on page 23)
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Juror Disqualification During Deliberations
the court finds “the juror’s knowledge
will prevent that person from rendering
an impartial verdict.” 33 People v.
Anderson, 70 NY2d 729 [1987].
In Spencer, during the fourth day of
jury deliberations, and after the alternate jurors were excused, the jury
foreperson sought to be excused
because she was unable to “separate
[her] emotions from the case”
(Spencer, supra, 135 AD3d at 608).
Following a lengthy probing inquiry by
the trial judge in the presence of counsel, the trial court denied the foreperson’s request concluding that she was
not “grossly unqualified” to serve
(CPL 270.35(1)). The Appellate
Division deferred to the trial court
opining that the lower court was in the
best position to assess whether the
foreperson could continue to serve in a
fair and impartial manner. Factors
considered by the court included the
foreperson’s failure to express concern
regarding her personal safety or wellbeing or that she had been coerced or
unduly pressured by her fellow jurors
to render a particular verdict. The
foreperson further acknowledged that
she was able to render a verdict and
remain impartial.
Within hours of denying the foreperson’s request, the jury unanimously
found the defendant guilty. In a
scathing dissent, it was argued that the
aforementioned factors were not determinative and that it appeared the trial
court was more concerned with avoid-

(Continued from page 4)

ing a mistrial “at all costs” than assessing whether disqualification was warranted (Spencer, supra, 135 AD3d at
608). The dissent noted that the trial
judge interrupted the juror on multiple
occasions, and, as a result, opined the
record was incomplete and insufficient
to adequately assess whether the juror
could render a fair and impartial verdict. Compounding the issue was the
judge’s statement during the inquiry
that “[w]e’ve all put a lot of time, a lot
of effort, and there’s no way we can go
forward without you.” When the juror
stated she felt as though she was being
given “no choice,” the trial judge
responded “that’s true” (id.).
The majority rejected these arguments
and concluded the inquiry was sufficient, and reasonably resulted in the trial
court’s determination that the foreperson
was fit to continue to serve. The majority also refuted the dissent’s argument
that the trial judge’s failure to emphasize
the significance of the juror rendering a
verdict without surrendering her “conscientious belief” following the probing
inquiry was fatal. In the opinion, the
majority noted that the trial judge had
previously given such a charge and
defense counsel objected to the judge’s
offer to give an Allen charge (the jury
Deadlock Charge) following the inquiry.
This case provides useful tools for
addressing juror concerns and demonstrates that counsel may wish to consider whether it is in a client’s best
interests to excuse alternate jurors
prior to a verdict.

Note: The Honorable Stephen L.
Ukeiley is a Suffolk County District
Court Judge. Judge Ukeiley is also
an adjunct professor at the Touro
College Jacob D. Fuchsberg Law
Center and New York Institute of
Technology, and the author of numerous legal publications, including his
most recent book, The Bench Guide
to Landlord & Tenant Disputes in

Enforcement Program on February 25,
2016, including a proposed regulation
for the real estate brokerage industry
and another proposed regulation to
again expand who is included in the
definitions of our statutory protected
classes under the New York State
Human Rights Law. With respect to the
brokerage regulation, “the New York
Department of State will seek sanctions, including license revocation and
fines, against real estate brokers and
salespeople who are found to have
engaged in any discriminatory practices
in the course of their licensed real
estate activities.” With respect to the
expanded protected classes, the New
York State Human Rights Law will preclude “discriminat[ion] against individuals because of their relationship or
association with members of a protected class.”ix In fact, the regulation makes
clear that those accompanying individuals who are denied rights because of
discrimination will also have experienced discrimination and have standing
to sue for recourse. Public comment for

New York (Second Edition)©.
* The information contained herein
is for informational and educational
purposes only. This column should in
no way be construed as the solicitation
or offering of legal or other professional advice. If you require legal or other
expert advice, you should consult with
an attorney and/or other professional.

Ghouls, Wolves and Mummies
for over 5,000 years stood as a figurative and literal monument to man’s
ability to achieve collectively that
which would be impossible to achieve
individually. In contrast, the Great
Sphinx of Giza, the adjacent enigmatic
sculpture that bears neither inscription
nor insight as to who built it, when it
was built, or why, summons images of
insoluble (by human hands, that is)
mystery. What better a twin invocation,
therefore, than these sights, for Justice
Scalia to criticize what he has often
referred to as a collectively (i.e., by a
group of judges) invented, and logically impenetrable, rule of Miranda v.
Arizona3? Justice Scalia dissents from
the affirmation of Miranda, in
Dickerson v. United States4: “Today’s
judgment converts Miranda from a
milestone of judicial overreaching into
the very Cheops‘ Pyramid (or perhaps
the Sphinx would be a better analogue)
of judicial arrogance.” Here, Justice
Scalia’s invocation of familiar histori-

Fair Housing Inititatives Launched on the Federal and State Levels
diverse racial, gender, and economic
backgrounds, who also represent parents, and persons with disabilities.”vi
Testers “are individuals who, without
an intent to rent or purchase a home or
apartment, pose as renters or purchasers for the purpose of collecting
evidence of unlawful [discrimination]
practices.vii The United States Supreme
Court, in Havens Realty Corp. v.
Coleman, has held that such testers
have standing to sue in enforcing discrimination laws regardless that they
were not seeking to rent or purchase in
actuality. In fact, the governor’s press
release makes reference to the Fair
Housing Enforcement Program’s aim
at prosecuting discriminatory “real
estate agents, owners and landlords”
who are caught by testers.viii The Fair
Housing Enforcement Program’s
investigatory and enforcement components are only the first half of the governor’s strong undertaking to affirmatively further fair housing.
Governor Cuomo announced two
other components of the Fair Housing
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(Continued from page 3)

cal symbols gives the reader an easily
understood reference point, thus
enhancing the basic clarity of the critique of Miranda.
As the above three examples illustrate, lawyers can use the Scalia style
— visual imagery, metaphor and simile, and shared points of cultural reference — to produce work product that
effectively appeals to the reader’s
imagination and need for brevity and
clarity.
Note: Daniel Lebovic is a sole practitioner in Commack who provides freelance legal research and writing services for other attorneys, primarily sole
practitioners and small law firms, in a
wide range of litigation and appellate
matters. For more information please
visit www.legalsquireforhire.com.
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both proposed regulations ended on
April 23, 2016 as the regulations make
their way through the rule making
process into becoming law.
On both the federal and state levels
the legal tides are certainly bringing
fair housing into the forefront of issues
faced by our real estate clients.
Landlords, property managers, real
estate brokers, loan originators, and
other such clients are not only expected to pay attention to these important
developments, but they are, in fact,
legally charged with the duty to immediately and affirmatively change their
business practices in order to make
housing become “free from barriers
that restrict access to opportunity
based on protected characteristics.”x As
competent attorneys it is our job to
have solutions ready for these clients
before they even realize that they have
a need.
Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law, P.C.,
a law firm with offices in Center

Moriches and Manhasset. Mr. Lieb is a
past Co-chair of the Real Property
Committee of the Suffolk Bar Association
and has been the Special Section Editor
for Real Property in The Suffolk Lawyer.
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