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Employment
Questions on Rental Applications – A Housing Discrimination No-No
_____________
REAL ESTATE

By Andrew Lieb

In January 2015, a new Human
Rights law went into effect in Suffolk
County, to wit: Local Law No. 252014. While the Suffolk County
Human Rights Law (hereinafter
“SCHRL”) is similar to the Federal
Fair Housing Act and the New York
State’s Human Rights Law, the
SCHRL now adds the protected class
of “lawful source of income” to prohibited
housing
discrimination
throughout the county; a protected
class that does not exist in either the
federal or state law.
The SCHRL defines “lawful source
of income” as “[i]nclud[ing], but […]
not limited to, income derived from
Social Security, or any form of federal,
state or local public assistance or housing assistance including the Housing
Choice Voucher Program” at §528-6 of
the Code. Incident thereto, §528-9(7)
of the Code, prohibits the “use [of] any
form of application for the purchase,
rental, or lease of any housing accommodation, land or commercial space
…, which expressly, directly or indirectly, any limitation, specification, or
discrimination … because of the lawful source of income of such individu-

als or individuals.” As a
the definition to a broad judiresult, can a rental applicacial interpretation that
tion lawfully ask questions
includes income derived
about the employment status
from gainful employment as
of prospective tenants?
part of the protected class of
Before tackling this queslawful source of income. To
tion, it is noted that “lawful
illustrate the Legislature’s
source of income” has been a
language choice within the
protected class in Nassau
SCHRL’s definition of lawful
Andrew Lieb
County, Westchester County
source of income, it can be
and throughout New York City
contrasted with the preexistfor quite some time. In addition, the State ing New York City Human Rights
Legislature has a pending bill to amend Law’s definition of lawful source of
the New York State Human Rights Law income, which is defined by §8to add lawful source of income as a pro- 102(25) of the New York City
tected class throughout the state, to wit: Administrative Code as follows: “shall
S187-2013 and A5437-2013.
include income derived from social
Now, turning to the practice of rental security, or any form of federal, state or
applications including employment local public assistance or housing
related questions within Suffolk assistance including section 8 vouchCounty, it is initially noted that the def- ers.” New York City’s definition is liminition of lawful source of income does ited to the express terms of the defininot expressly include income derived tion and as such it does not open the
from gainful employment therein and door to a broad case law interpretation
as a consequence, a mere cursory whereas the SCHRL is not so curtailed
review of the SCHRL may result in the and has no restriction on judicial
mistaken belief that such questions activism.
about employment status are permitted
Moreover, the SCHRL’s restriction on
within the county. Nonetheless, the discriminating in rental applications also
operative language of the definition is broadly set forth in the code.
includes the catchall phrase “but is not Specifically, §528-9(7) of the SCHRL
limited to,” which expressly opens up does not simply preclude express con-
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duct, but utilizes the broad terms “directly or indirectly” therein when setting
forth what is prohibited to be included
within a rental application. This statutory
language is similar to that which New
York City utilizes in restricting discriminating in rental applications at §8107(5)(c)(2) of its Administrative Code.
In both codes the inclusion of the term
“indirectly” causes great exposure to an
allegation by a complainant that the act
of asking about employment somehow
effects public housing assistance programs as a secondary or tertiary effect.
New York City’s code goes further with
respect to indirect discrimination by
expressly applying disparate impact discrimination within its code at §8107(17). Such discrimination refers to
actions that have a disproportionate
adverse impact on persons that are in a
protected class while not directly treating
those persons differently. The SCHRL
does not expressly include disparate
impact within its code, but neither does
The Fair Housing Act and the United
States Supreme Court is about to rule on
whether disparate impact discrimination
is impliedly included in the Federal
Housing Discrimination Law within the
case of Texas Department of Housing
(Continued on page 29)
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applicable in any given circumstance
of PHI disclosure:
“ . . . to the extent that it has become
the
common
practice
for
Connecticut health care providers to
follow the procedures required
under HIPAA in rendering services
to their patients, HIPAA and its
implementing regulations may be
utilized to inform the standard of
care applicable to such claims arising from allegations of negligence in
the disclosure of patients’ medical
records pursuant to a subpoena.”
A corollary issue treated by the
court in a summary manner is at least
as important to practitioners as the
main holding of this decision. One of
the arguments raised by the defendants was that it was under no duty to
notify its patient of its receipt of
process because its privacy policy,
made available to the patient, specifically stated that it would disclose PHI
in response to any subpoena without

and delay associated with plenary
motion practice.
An expanded Model Compliance
Conference Order
To ensure that compliance confer-

Housing Discrimination

and Community Affairs v. The Inclusive
Communities Project, Inc. The result
of this United States Supreme Court
ruling should shed light on whether
disparate impact discrimination is
intended to be protected by the
SCHRL regardless of whether such
protection is expressly set forth within
the code.
Another dimension of exposure realized by asking employment related
questions on rental applications is that
of real estate brokers who ask about
employment status on behalf of their
clients. Specifically the SCHRL, at
§528-9(B), expressly prohibits real
estate brokers from utilizing rental
applications that “directly or indirectly” discriminate based upon the “lawful source of income” of the applicant.
Still further, the SCHRL prohibits aiding and abetting, at §528-12 of its
Code. As a result, and assuming, in
arguendo, that questions about
employment status are somehow permitted under the SCHRL, the practice
nonetheless creates exposure to real
estate brokers because they do not

(Continued from page 16)

patient authorization or an opportunity to object. The defendant argued
that the responsibility for the breach
rested on the staff of the Probate
Court, who did not seal the records
subject to a further court order. Since
the court found the appellate record
to be factually deficient on this issue
it declined to address the claim. It
did, however, note that state court
pretrial practices must be HIPAA
compliant (presumably meaning all
states, not just Connecticut, since it
cites to New York’s well-known case
of Arons v. Jutkowitz, 9 NY3d 393,
415; 850 NYS2d 345). This causes a
potential conflict: Connecticut law
requires that a hospital record that is
the subject of a subpoena be delivered to the clerk of the court, yet
under
HIPAA
(45
CFR
164.512[e][1][11]) a hospital cannot
transfer PHI without receiving either
“satisfactory assurances” of privacy
and disclosure protection or securing
a “qualified protective order” to the
same effect. Consequently, “a cov-
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ered entity would find it impossible
to comply” with state law without
running afoul of HIPAA.
The takeaway, I submit, is that a
health provider should not simply
comply with a subpoena without notifying its patient of its receipt of the
process and without receiving either
“reasonable assurances” or a “qualified
protective order” (or, [perhaps, securing it at its own expense). Pay particular attention also to the provision of
CPLR 3122(a)(2) holding that a medical provider served with a subpoena
duces tecum, other than a trial subpoena issued by a court, 3 need not respond
or even object if the subpoena is not
accompanied by a written authorization by the patient (although the communication of some expression of
intent probably will avoid the
inevitable motion to compel). 4
Note: James Fouassier, Esq. is the
Associate Administrator of Managed
Care for Stony Brook University
Hospital and Co-Chair of the

Association’s Health and Hospital Law
Committee. His opinions and comments are his own and may not reflect
those of Stony Brook University
Hospital, the State University of New
York or the State of New York.
james.fouassier@stonybrookmedicine.edu

1. Connecticut General Statutes 52-146o
2. 45 CFR 164.512(e)(1)(ii): failure to provide proof that reasonable efforts were made
to give sufficient notice of the request to the
subject . . . or seek a ‘qualified protective
order’ from a court . . .”
3. The legislature apparently presumed that
a court issuing a subpoena will be cognizant
of the requirements of HIPAA.
4. Note that the subpoena, on its face, must
state as much: “Any subpoena served upon
a medical provider requesting the medical
records of a patient shall state in conspicuous bold-faced type that the records shall not
be provided unless the subpoena is accompanied by a written authorization by the
patient, or the court has issued the subpoena
or otherwise directed the production of the
documents.” CPLR 3122-a(2)
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ences result in the most efficient and
cost-effective outcome, a new, 18-page
Model Compliance Conference Order
Form has been created, which greatly
expands the nature and scope of information provided to the Court. The new

know and they do not control how the
landlord will use the information that
they obtain on behalf of such landlord.
Consequently, by marshaling the information about employment, real estate
brokers may be aiding and abetting
their landlord clients in a discriminatory practice that is prohibited at §5289(A)(1) of the code; namely, refusing
to rent, refusing to negotiate or otherwise making the housing unavailable to
the tenant because of the tenant’s lawful source of income.
In all, asking employment questions
on rental applications is very dangerous and should be avoided in order to
mitigate exposure to claims of housing
discrimination in Suffolk County.

model form is a comprehensive checklist of all aspects of the litigation and
serves to ensure that the assigned justice is updated about all relevant
events in the case since the
Preliminary Conference. In that
regard, the form mandates that parties
inform the Court about: changes in
counsel; an updated description of the
plaintiff’s case (including any amendments to the complaint or if causes of
action were dismissed by the court);
an updated description of the defendant’s defenses, counterclaims, and
third-party claims; the progress of
document discovery and party/nonparty depositions; other issues that
have surfaced in the discovery
process; whether ADR has been considered and if not, the reason for
declining to engage in that process;
whether e-discovery issues have been
resolved; the end date for fact and
expert disclosures; and deadlines for
filing a Note of Issue and dispositive
motion(s). See Administrative Order
of the Chief Administrative Judge of
the Courts, AO-35-15 (January 15,
2015).

Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law,
P.C., a law firm with offices in Center
Moriches and Manhasset. Mr. Lieb
serves as a Co-Chair of the Real
Property Committee of the Suffolk Bar
Association and has been the Special
Section Editor for Real Property in The
Suffolk Lawyer for several years.

New preamble reiterating the availability of sanctions to deter misconduct
Finally, a new Preamble to the
Commercial Division’s Rules confirms that counsel or litigants “who
engage in dilatory tactics, fail to
appear for hearings or depositions,
unduly delay in producing relevant
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documents, or otherwise cause the
other parties in a case to incur unnecessary costs” will be subject to available
sanctions
pursuant
to
Commercial Division Rules 12, 13(a),
24(d), CPLR 3126 and Part 130
Rules. Administrative Order of the
Chief Administrative Judge of the
Courts, AO-05-15 (January 6, 2015).
While the Preamble does not add or
amend the sanctions or remedies
available (all of which existed heretofore), the Preamble demonstrates the
Commercial Division’s recognition
“that the businesses, individuals and
attorneys who use this Court have
expressed their frustration with adversaries who engage in dilatory tactics”
and affirmatively states that “The
Commercial Division will not tolerate
such practices ... and is mindful of the
need to conserve client resources, promote efficient resolution of matters,
and increase respect for the integrity
of the judicial process.”
Each of the foregoing changes has
been enacted to ensure that, despite
the ever-increasing quantity and complexity of cases that the Commercial
Division Justices resolve, the
Commercial Division will continue to
strive to enhance cost-efficient and
streamlined practice.
Note: Leo K. Barnes is a member of
BARNES & BARNES, P.C. in Melville,
and practices commercial litigation.
He can be reached at LKB@BARNESPC.COM.

