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REAL ESTATE

CPLR Rule 3408 Addressed by Second Department Again, Again and Again
_____________
By Andrew Lieb

In January 2016, the Second
Department was again asked to explain
the trial court’s authority to enforce the
good faith negotiation requirement
applicable to CPLR Rule 3408 settlement conferences in three separate
cases. As the Second Department initially reminds us, “[p]ursuant to CPLR
3408(f), the parties at a mandatory
foreclosure settlement conference are
required to negotiate in good faith to
reach a mutually agreeable resolution.”1 In all three cases, the court
remained steadfast to its previously set
standard for CPLR Rule 3408 as articulated in US Bank N.A. v. Sarmiento2.
In LaSalle Bank, N.A. v. Dono, the
court affirmed the trial court’s imposition of sanctions “abat[ing] all interest,
disbursements, costs, and attorney’s
fees that had accrued during the period
between October 1, 2010, and August
12, 2014,” which represented the period “that the Bank had failed to negotiate in good faith.” However, the court
reversed the trial court’s imposition of
additional sanctions, which “permanently barr[ed] the Bank from collecting any interest, disbursements, costs,
or attorney’s fees in the future absent
further court order.” In Dono, the

court’s finding of bad faith
Sarmiento is “considering
was based upon “the Bank …
whether the totality of the
engag[ing] in dilatory concircumstances demonstrates
duct by ‘making piecemeal
that the party’s conduct did
document requests, providing
not constitute a meaningful
contradictory information,
effort at reaching a resoluand repeatedly requesting
tion.” When Sarmiento estabdocuments
which
had
lished the totality of the ciralready been provided’.”
cumstances standard, the
In Aurora Loan Services,
court expressly rejected the
Andrew Lieb
LLC v. Nelli Chirinkin, et al.3,
plaintiff’s proposed standard
the court was asked to address whether “of gross disregard of, or conscious or
the trial court properly denied an appli- knowing indifference to, another’s
cation to restore the action to the mort- rights.” In fact, the court in Sarmiento
gage foreclosure settlement conference set forth illustrations of bad faith negopart calendar. The court affirmed the tiations that are triggered “by acting
trial court’s denial of the application by negligently,” including “[w]here a
holding that “refusing to lower the plaintiff fails to expeditiously review
principal or the interest rate or by submitted financial information, sends
rejecting the terms of the defendants’ inconsistent and contradictory communications, and denies requests for a
counteroffer” is not bad faith.
In Deutsche Bank Natl. Trust Co. v. loan modification without adequate
Twersky4, the court held that the refusal grounds, or, conversely, where a defenby a foreclosing plaintiff to accept “a dant fails to provide requested finanlump sum payment … in full satisfac- cial information or provides incomtion of the outstanding loan balance,” plete or misleading financial informadid not constitute bad faith negotiations tion, such conduct could constitute the
failure to negotiate in good faith to
pursuant to CPLR Rule 3408.
In each of the three cases, the reach a mutually agreeable resolution.”
CPLR Rule 3408 has a clear standard
Second Department cited to US Bank
N.A. v. Sarmiento for the good faith for enforcement. The result of a CPLR
standard applicable to CPLR Rule Rule 3408 sanction’s application can be
3408(f). The standard set forth in predicted by whether the mortgagor has

records to establish that the documents
requested for a modification, the dates
of such requests and/or the grounds for
denial are inconsistent or contradictory.
Simply stated, a party who
“obfuscate[s], delay[s], and prevent[s]
CPLR 3408 settlement negotiations by
acting negligently” can be found to have
negotiated in bad faith. Nevertheless, a
lender is not required to accept a borrower’s offer (e.g., a modification with a
lower principal or interest rate, or
instead, a lump sum payoff) by way of
the totality of the circumstances standard. So, there will never be a windfall
to a borrower from a meritorious CPLR
Rule 3408 application because sanctions
are restricted to waiving the interest, disbursements, costs, and attorney’s fees
that accumulated during the period of
bad faith only. Therefore, a sanctions
application should only be used as a
matter of last resort.
Moving forward, the only question
that remains open is the degree that
HAMP guidelines play in the totality of
the circumstances standard. While this
precise issue was raised in US Bank N.A.
v. Sarmiento, and the court rejected the
common-law alternative standard
advanced in the case by the plaintiff, it
did not expressly hold that HAMP
(Continued on page 25)
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Dealing With Interruptions
shy about telling a colleague that
you’d love to hear about his or her latest vacation but that you can’t do so
until you’ve completed your task. Or
set a time for coffee, lunch or a drink
outside of work instead of chatting
during regular work hours.
When you learn to set expectations
and follow through, staff and colleagues know when they will have
access, so they will hold questions. You
may even find that when staff can count
on your availability, they learn how to
resolve some issues on their own.
Keep these same concepts in mind
when interacting with others in your
office. Respect their time, just as you
expect them to respect yours. If you
don’t want to be interrupted with
“quick” questions, don’t do it to others. Ask if you can schedule a time to
talk. Save up questions for those you
work with frequently to ask all at once,
preferably at a designated time.

Client interruptions
While client interruptions may be
more difficult to ignore than those

(Continued from page 12)

from co-workers, it’s possible to prevent them — or at least a significant
portion of them — with good planning
and communication. For example, if
you call a client but don’t get through,
leave a message with the best time to
reach you during the time you’ve
blocked out to make and answer calls.
Similarly, if you’re in the middle of
important work and don’t want to be
interrupted, have an assistant screen
your calls or use an answering service,
just as if you were in a client meeting.
Instruct them to provide callers with a
definite time when you will return
calls to avoid repeated client calls, and
then follow through.

Technology interruptions
Technology such as smart phones,
social media, emails and text messaging constitutes another major distraction, and they can give people
the sense that you are available 24/7.
But just because you have a cell
phone doesn’t mean you should
always be available.
It may take some discipline, but you

Mrs. Robinson Exempts the Book of
Mormon in Bankruptcy
(Continued from page 18)

which is slightly similar to New
York’s. In relevant part, it states that
“the following personal property is
exempt from judgment: necessary
wearing apparel, bible, school books,
and family pictures of the debtor and
the debtor’s dependents.”
The court, which consisted of a
three-judge panel, stated that when the
language of a statute is clear, as is the
case here, the court must give it effect
and should not look to extrinsic aids
for construction.
The court found that there was no
dispute that the Book of Mormon falls
within the meaning of a bible. The
court pointed out that the legislature, in
enacting the exemption statute used
here, did not intend to limit the value
of certain items like bibles, whereas
they did include dollar limitations for
other items.
The court also shot down the
trustee’s arguments that the debtor was
only entitled to exempt one bible, and
that the term “bible” is susceptible to
various interpretations and requires an
examination of the legislative history
to discern the legislature’s intent.
The trustee argued that only bibles of
“negligible” value should be exempt.
However, the court stated that the
trustee “is asking us to read a restriction
— a dollar-value limitation — into the
statute where one does not appear.”
The bottom line was that the exemp-
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tion statute was not ambiguous and the
debtor was entitled to her Book of
Mormon. The plain wording of the
statute applied. The trustee, who had
taken possession of the bible, had to
return it to the debtor.
This decision makes one wonder
whether some debtors can purchase
expensive bibles as an asset protection
strategy. However, those debtors in
New York will not have such luck.
Our state’s bible exemption, which
is found in CPLR section 5205(a)(1),
states that “religious texts” and other
books are exempt, but limits the
value for items in this category to
$500. Meanwhile, the federal exemptions do not include a bible, but permit the exemption of books, subject
to a limit of $400 per item, as indicated in Bankruptcy Code section
522(d)(3).
So here’s to you, Mrs. Robinson.
Note: Craig D. Robins, a regular
columnist, is a Long Island bankruptcy
lawyer who has represented thousands of
consumer and business clients during the
past twenty-nine years. He has offices in
Melville, Coram, and Valley Stream.
(516) 496-0800. He can be reached at
CraigR@CraigRobinsLaw.com. Please
visit
his
Bankruptcy
Website:
www.BankruptcyCanHelp.com and his
Bankruptcy Blog: www.LongIslandBankruptcyBlog.com.

can schedule time for technology in
the same way that you schedule time
for staff. Only check email at specified
times during the day, and turn off
email and social media notification
sounds and pop-ups. Designate a block
of time for social media, and exit out
of those programs on your computer
when you’re not actively using them.
Turn off your cell phone when you are
working on a focused task.

Self-induced interruptions
Some interruptions are self-created.
They can occur as a result of boredom,
procrastination, or just feeling overwhelmed. Simply becoming more
aware of these interruptions can help
to eliminate them. For example, when
you are working on a task and something unrelated comes to mind that you
need to do or remember, those
thoughts can easily distract you.
Instead of using brainpower to try to
remember or wasting time switching
from what you’re doing to the new
task, simply make a note and continue
working. Process those notes at specif-

ic times during the day to be sure they
don’t get lost.
Realistically, you can’t eliminate
interruptions entirely, but being mindful of them and taking steps to prevent
them can result in a significant
increase in productivity.
Note: Allison C. Shields, Esq. is the
Executive Director of the Suffolk
Academy of Law and the President of
Legal Ease Consulting, Inc., which
provides productivity, practice management, marketing, business development and social media training, coaching and consulting services for lawyers
and law firms nationwide. A version of
this article originally appeared in the
Simple Steps column in Law Practice
Magazine and is adapted from the
book, “How to Do More in Less Time,
the Complete Guide to Increasing Your
Productivity and Improving Your
Bottom Line.”
i

“The Biggest Office Interruptions Are ...,” The
Wall Street Journal, September 10, 2013,
http://online.wsj.com/news/articles/SB1000142
4127887324123004579057212505053076.

Boundaries of Protection
there was no evidence that defendants
engaged in such deception.
In conclusion, the court held that
sufficient evidence existed for the documents to obtain protection from disclosure under Rule 26(b)(4)(B).
Specifically, the court stated:
The documents were prepared not
simply to aid (the expert) in drafting
his report, but rather to form part of the
report itself and were in fact included
in preliminary versions of that report.
They are, in short, drafts of his report.8
The Deangelis decision provides an
important illustration why counsel
must be mindful of all communications and interaction with a proposed
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expert witnesses so to maintain protection from disclosure.
Note: Leo K. Barnes, Jr. a member
of BARNES & BARNES, P.C. in Melville,
practices commercial litigation in
Melville and can be reached at
LKB@BARNESPC.COM.
1

Similar protection is afforded to an attorney’s
communications with an expert witness pursuant to Fed. R. Civ. P. 26(b)(4)(C).
2
Fed. R. Civ. P. 26(b)(4)(B).
3
Deangelis v. Corzine, 11 Civ. 7866 (S.D.N.Y.
2016).
4
Id.
5
Id., at 3.
6
Id., at 9.
7
Id., at 10.
8
Id., at 11.

CPLR Rule 3408 Addressed
guidelines govern the totality of the circumstances standard. Regardless,
Version 5.0 of the Making Home
Affordable Program Handbook for
Servicers of Non-GSE Mortgages
became available on January 6, 20165.
This Handbook, at least, plays an important role in the totality of the circumstances standard and should be studied
by both plaintiff and defense counsel
who engage in foreclosure litigation. In
all, educating lenders on the handbook’s
requirements is often the most cost
effective strategy for a borrower, as
opposed to engaging in protracted
CPLR Rule 3408 motion practice, if the
borrower’s ultimate goals are a loan
modification and to avoid foreclosure.
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Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law,
P.C., a law firm with offices in Center
Moriches and Manhasset. Mr. Lieb
serves as a Co-Chair of the Real
Property Committee of the Suffolk Bar
Association and has been the Special
Section Editor for Real Property in
The Suffolk Lawyer for several years.
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